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The Nature of Ejectione Firme; the Difference 
between it and Treſpaſs, and how to be brought 
or removed where the Lands lie in Franchiſes. In 
what Caſes this Action lies, or not. Of the old 
Way of ſealing Leaſes, and of the new Practice. 
Of confeſſing Leaſe, Entry, and Ouſter. Of what 
Things Ejectione Firme lies, or not. Of Declara- 
tions in this Action. Of Vennes, Iſſue, Trial. 


A Als 
Who are good 


Witneſſes ot not in the Trial on 
Ejectment, and what ſhall be allowed good Evidence 
or not, either as to Records or Matters in Fait. 
Where Bills, Anſwers, and Depoſitions, ſhall be read 
on a Trial, or not, in ſeveral good Reſolutions. 


Tegether with 
The Learning of Special VerdiQs at large, relating 


to Titles of Land and Eſtates, in ſeveral Rules; and of 
r with their ſeveral Forms of Entries in Special 

Caſes; and of Habere facias Poſſeſſonem, how to be exe- 
cuted ; and in what Caſes a new Haber facias Poſſeſſionem 
ſhall be granted. And Laſt/y, Of Erroneous Judgments, 
and Writs of Error, and ſeveral other Matters, all rela- 
ting to Actions of Ejectments. 
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IPO N the ſirſt View of the 
Litle of this Treatiſe, I 
= doubt not but many Per- 
W's will [light it, being upon @ 
W opick well known . 

Wood (as they imagine) by even 
gn Pretender io the Lan: 
Vere's not the leaſt Sollicitor or 
rorney in any Nook of Corn- 
I all, or Corner of Cumberland, 
Wt thinks be is Privy to the whole 
| A Learn- 


under- 


Learning Ejectments. And F 


proper Matter relating to an Action 
which concerns the greateſt Ti- 
tles in the Kingdom, and has made 4 


the Remedy is very chargeable® 


whereof made by a very 1ngeni 


and the Demiſe is laid the 100 
of April 1697. Habendum fon 
the 25th Day of March then laß 


The Preface 


yet if they Sa take the Pains to 

peruſe the enſuing Sheets, they 
doubtleſs may be of another Opi- 
nion, and will find very uſeful and 


ſo great a Noiſe at the Bar, and 
in the Circuits for Sixty Tears 4 1 
paſt. 

Beſides, if there . happen ay 
material Miſtake in this Action, 


I remember Mr. Levett's Caſe of; 
the Inner-Temple; (the Argument 


dus Proſeſſor of the Law, I have 


herein inſerted.) The Record was YN 
an Iſſue of Trinity Term 1696 


paſt 3 Phereas the * oa 


Havi 


to the Reader. 


” 2 been laid the 1 oth of April 
1696. And tho“ Mr. Levett had 


1 1 adgment, but was forced to a new 
4 5 rial at Bar. And many more 
„ ach Inſtances might be given. 
1. = 1 hall not dare to deliver my 
ef 7 1nion Concerning the C hange of 
Neal Actions into Ejectione Firme, 
ili but I know many Grave Lawyers 


Wave grumbled at the Inconvenien- 
mM 72 of a Man's being too obnoxious 
0 be trick'd out of Paſſeſſion. 

a However, this we muſt all al- 
1 wy, That ſince the ſaid Alteration, 

he Common Law hath loſt a great 
Par: of the Beauty and Nicety of 
„s Pleading. 

I have Fen large under Two of 
be enſuing Titles ; I mean that of 
Evidence, and the other of Special 
Ml. Wl crdicts : Who ſball be allowed as 

„5 pod Witneſſes, or not; and what 

1 ball be * as ſufficient 
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cord, or Matter en Fait, in this 


 diſpers'd in our Books for that Pur- 
poſe, I have reduced zo ſome Ne. YN 


ment of a good Underflanding ini 


. quence, eſperially thoſe which con. 


the Senſe ; and as for my own, 


The Preface, Cc. ; 
Evidence both as to Matter of Ne. 


Action, is of great Uſe to be un- 
derftood; and the Caſes that lay 
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thod. a 

And as for the right and cxanlf 1 
drawing of Special Verdicts, we all 
own it 10 be an undeniable er | 


the Law, and of very great C 9 1 
cern Title of Lands and Eſtates. 


Note, This Second Edition batt 1 
not only the Addition of ſome C -4 
omitted in the jormer, but of alli 
that have been adjudged fence. i 


As for the Errata's of the Prinl 
ter, the Judicious Reader will 2 
that they will not much ime 1 


humbly beg Pardon. 
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Brief Diſcourſe of Entry into Land, for 
veſting and deveſting of an Eſtate; which 
will give Light into the Change of the 
Law, as to the Rule of Confeſſing, Entry in 
Ejectment, and of Entry into Parcel in the 
Name of l. Page x 
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ſes be Nature of the Action of Ejectione Firme, 
all and of the Change of Real Actions into Eject- 

ments. Difference between an Adlion of Treſ- 
5% and Ejectment in Five Diverſities, By it 
be Poſſeſſion ſhall be recovered, and the Iuberi- 
Lance reveſted in the Leſſor, Difference between 
"I Ejectione Firme, and Quare Ejecit infra 
int Terminum; in what Court this Action is 10 
A 1 be brought or nor, and of Remo val by Proce- 

Vendo into inferior Courts, The Action conti- 
7, nue, for Damages after the Term is ended. 

Ne | Page y 


. CHAP 


1% 


vi The CONTENTS. 


CHAP. II. 


WAL gen hat Ejectione Firme, and in what 4% 
Caſes this Action lies, or not, in reſpect of Poſ- 
ſeſſion, in reſpect of Entry congeable, in re- 
pet of Exility of Eſtate. By Leſſee of Copy- 
hold, and how, and whet her before Admitt ance, 
and the Manner of Declaring. Of F eck ment E 

by Execators, Infant- Leſſee of Simoniſt. Oni 
Elegit. On undue Extent, and in caſe of hold. 
ing over. By Intruder, by the King”s Leſſee, 
by a Perſon outlawed, by L«ſjee of Bail on Ex. 
tent, by Judgment "againſt the Principal, 1 Fa. 
Tſe in Tail liable to a Statute, who comes not 4 1 
in aud pleads to the Sci fac', on Entry if the 
Grantee of Rent with Proviſo for Retainer till. We 
Satisfaction of Arrears ; by Ceſtuy que Truſt; 1 
by Vendee of Commiſſioners of Bankrupt, Twi 4 
Tenants in Common to make ſeveral Leaſes in 9 % 
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bat Miſtakes in the Original are Error Fre 
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if Original in Ejectment be Summone, as 1. 
Error, Of the Want of an Original. Of al 
Original | ew out before the Cauſe of ation? 
Where Amendment ſhall be by the Pare 
Book, Of Amendments of Originals, Sta, , 
13 Car. 2. c. 11. Of Appearance. Of com. bo 
mon Bail, Infaut, how to appear, ſue, or dei 
fend. Tue true Difference bctween Guardia 
«ud Prochein Amy. Of want of Eee 
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Againſt whom Ejectione Firme lies, or not; 
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Sealing Leaſes of Ejectment by Corporations, 
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The new Prafiice in Ejetlments. Of delivering 
Copies of Declarations, Ej ect ment in inferior 
Courts, Of confeſſing Leaſe, Entry, and Ou- 
ſter, and Rules of Court relating thereunto. 
Of Refuſal to confeſs Leaſe, Entry, and Ouſter, 
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ment of Rent, Leaſe defective. In what Caſes 
| there muſt be an actual Entry, and where it is 
ſupplied by confeſſirg Leaſe, Entry and Ouſter, 
Where the Defendant ſhall not be compelled to 
deliver a Note in IWriting of what is in his 
Poſſeſſion. Rules concerning one's being made 
Defendant. e a Parliament. Man may be ad- 
mitted Defendant of the Ej ect ment Leaſe. Ore 
may lo as many Demiſes in a Declaration in 
Ejectment as he pleaſe. © Page 46 
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Of Declarations. Of what Things an Ejectione 
Firme may be brought or not, and bow. De 


Domo, De Tenement', De Burgo, De 


Cubiculo, De Repoſitorio, De Capella, 
De Coquina, De Cottagio, De Pomario, De 
Molendinis, De petia Terræ, De Manerio, 
De Croſto, De 1 Clauſo, De 3 Roods of Land, 
De Parcella Terræ, De duabus Acris ſundi, 
Angl' Hop. ground; De Decem acris Piſar', 
De zoo acris Waſt, De 1 tonſura, De Coal- 
mine, De Rivulo ſeu Aquæ curſu, De Pro- 
fit apprend', De Libera Piſcaria, De 100 
Acres of Bog, De Foo Acres of Mountain in 
Ireland, De 40 Acris Boſci & 20 Subboſci, 
De Decimis, De Jampnis & Bruera, De 1 
Virgata Terre, De Pannagio, De Herbagia, 
De libera Warrena, De Capella, De Car- 
rucat? Terræ, De Ligbt. bouſe, De 600 Acres 
of Fen Marſp, De quadam Fabrica, Angl' 4 
Smith's Shop ; De Barony, De Dominio, De 
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Heath, De Rectora pro Prof of Part of an 
Houſe, De Mineris Carbonn'; De quodam 
Loco, vocat' le Veſtry. Ejedtment, and de. 
elare of Two ſeveral Leaſes of the ſame Thing, 
by ſeveral Perſons : De 6th Part of a Meſſuage 
in Two Pariſhes. Where the Evidence doth 
not maintain the Iſſue ; of Common of Paſture ; 
of a Fair, De Curtilagio. Of Cburcb. Of 
an Houſe in Auſtrali vic. Anglice ihe High- 
Street in Wincheſter. General Rules of Decla. 
rations in Ej ectment. Variance between the 
Iſſue Roll and the Imparlance Roll, Of Entry 
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Of Pleadings in Ejectment. What ſhall be a g 
Plea in Abatement in this Action. Eni 
the Plaintiff banging the Writ. Entry «i 
Verdict, and before the Day in Bank. 48 
Imparlance no Pleading in Abatement, Wt 
why. Death of the Leſſor hanging the 3 
Death of the Leſſee before Fudgment. Ai 
becauſe he ſhews not in which of the Vil 
Land lies, Ejectment againſt Baron and Fol 
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Baron dies ſince the Niſi-prius, and before 8 
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Day in Bank, Of Pleading to the Furiſdii® 4 
Coniſance not allowable on Suggeſtion, e 
muſt be averred or pleaded, How Preſcring 
to the Five Ports to be made. Ancient Dem 


a good Plea in Ej ed ment, and why. Of 
of Ancient Demeſne allowed the ſame 7. 
and how. Of Pleas Puis darrein Continuar 
Entry Puis darrein Continuance plead 
the Aſſizes is reaſonable; the Conſequence i *® 
Demurrer to this Plea, Releaſe from one q 
Plaintiffs in Writ of Error, whom it (ball 
Accord with Satisfattion pleaded in Eject 
Aid Prier, and why the Defendant ſhal 
Have Aid of the King; aliter of a common 
fon : But a Writ not to proceed Rege ind 
ſulto allowed, Recovery and Execution 
former Action pleaded in Bar Bar u 
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p Vill [hail be intended all one, Where it ſhall not 
e de Corpore Comitatus. Where the Ve- 


N nire fac' is amendable. Venire fac? to the Co- 
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5 
AS SS. 


Co. Where Tenant in Poſſeſſion liable to 
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rale Coniſance without Diminution or Certi. 
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ration, Variance between the Record and 
be Writ of Error. One Defendant dies after 
1 Iſſue and before Verdi, Nonage in Iſſue on 
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F Errors from one of the Plaintiffs in ihe 
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end why. Outlawry in one of the Plaimiffs 
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brief Diſcourſe of Entry into Land, 
For l and deve FZE an Hes 5 
which will give Lig 1 into the Change 
15 the Law, as to the Rule of Confelſing 

niry in EjeFment, and of Entry into 
| Parc in the N. ame of all, 


Entry, and Congeable Entry. 


OE :take 2 Difference, where an 

Entry ſhall veſt or deveſt an Eſtate, 

there ought to be ſeveral Entries into 

ſeveral Parcels; but where the Poſſeſſion 

in no Man, but the Freehold in Law is in 

he Heir who enters, there the general Entry 
115 Into one Part ſhall reduce all into his Poſſeſ- 
1 Pon. Vid. x Iuſt. 15. b. Diſſeiſor makes a 
W.caſc for Year FP 3 Diſleiſee enters 
upon 


upon the Diſſeiſor in the Name of the Whole; 
this is a good Entry into all the Lands in the 


Hands of the Leſſee, Fulgean and Erarces's 
Caſe, 33 El. B. R mf, | 
=. i yy It was held per Cur. in Lovet and_Rengy's 
4 A-F7S I-Cafe, Paſc. 9 Fac. B. R.jin Evidence to a 
1 ſary, that Ta Difleiſor make feveral Leaſes 
= for Years of ſeveral Parcels of Land to ſeve- 
ral Perſons, and the Diſſeiſee enter into any 
Part of the Land, and feal and deliver a 
Leaſe for Years of it in the Name of all, this 
is a good Entry into all, and a good Leaſe of 
all; and if the Leſſees of the Diſſeiſor con. 
tinue Poſſeſſion, this is an Ouſter, and the 
Leſſee of the Diſſeiſee ſhall maintain Eject. 
Firme upon this of all; but otherwiſe it is 
where the Termors claim by and under ſeve- ail 
ral Titles, for there he who pretends a Right 
ought to enter upon every Termor. N. 
i Inſt. 252, Accord, | bu. 
Diſſeiſor of Lands in Three ſeveral Vills of 
A. B. and C. levies a Fine of that in A. to 
FJ. S. The Diſſeiſee within Five Years ail 
makes a Letter of Attorney to enter into all Wl 
the Three, the Attorney enters into B. and C. 
in the Name of all; per Cur. this is not an En. 
| try into that in A. for J. S. had there diſtin 
For every Freehold per Title; and for every Freehold 
Freehold, ſe- ſeveral Entry ought to be, Dyer 337. b. 
vers] Entries. 9 H. 7. 25. | | 5 
If A. ſeal a Leaſe upon Black-Acre and 
White Acre to B. C. a Stranger enters into ü 
White-Acre, this is an Entry into both Acres, 
The Entry of and B. may have Ejeci ione Firme againſt C. 
a Stranger for both Acres, for C. cannot apportion his Wi 


not to be ap- 4 ; ; : 2 
coats. Wrong, as Was held by Juliice HA: in Evi 3 


= 
We 


dence 


| The Law of Ejectments. 3 
dence to 2 Jury at Saruzz, and agreed by Zer- 
"Tor on 17 5 2. 3. and 2 5 Y | 


A. Occupies White-houſe, Black houſe and 
Red houſe: F. S. who had a Right to all en- 
tered into White -houſe and departs, leaving: 
A. there; then he entered into Black- houſe 
and departed, leaving B. there; then he en- 
W tered into Red-houſe and there ſeals a Leaſe 
for Years to F. N. of that Houſe, and na- 
ming the other Two Houſes: J. N. brought 
Ejedtione Firme for the Two Houſes in which C 
the Leaſe was not delivered, and the Opinion 
Jof the Court was againſt him, that he was 
barred in that Action; for the Entry or Con. Entry, and 
Wrinuance of him who occupied it before, de. 16 inf 2Per- 
eated the Entry of the Plaintiff or Leſſor, Hoa eolney 
d the Plaintiff was forced to be nonſuit. Poſſeſſion. 
ia, if he had left one behind him in each | 
ouſe, M. 28 & 29 El, B. R. Earl of Kent's 
Laſe. Hughes 72. 4. 4 Go 4 12 | 
4. diſteitest B. of White -Acre 1ſt of May, 
id of Black-Acre 2d of May ; B. enters into 
e Acre in the Name of both, this is good 
or both if they be in one County, per Fro- 
ick, 9 H. J. 25. 4. alias if they be in divers 
ounties, ib. | 
= 4. Leſſee for 21 Years of White-Acre, 
ad Black-Acre is ouſted by B. who lets 
JV hite-Acre to C. for 10 Years, and Black- 
Noere co . for 10 Years, A. enters into White- 
cre in the Name of both: It is not good co Whereſeverai 
FO duce Black-Acre, but he ought to make ſe. Entries ought 
eral Entries, becauſe C. and D. have as high to be. 


1 n Eſtate as A. renus per Cur, in Elizeus Fox's 


1 ale, 4 Car. E. R. Ex relatione Maj. Maynarg. 
J 8 A bere 


[ 
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here the Entry for one 4s Entry for another, 
or not. | 


try for the other. Hob. 120. Altho' he enters 
generally, 10. So if he enter and claim all. 10. 

Leſſee for Life acknowledgeth a Statute, 
makes a Feoffment, the Coniſee extend, this 
ſhall reveſt the Revecrſion: M/hetſon's_Cale, 


41 E 
Difference between Right of Entry, and Title of 
5 Entry. 


Right of En- It is, when one ſeiſed of Land in Fee is 
try, Quid, difſeiſed of it: Now the Diſſeiſee hath Right 


D 0 44 he will, or he may have a Writ of Right. 


* KReight is, where one hath a Thing which 
1 of 1 40 bas taken from another per Tort, as by Diſ- 


Plo. 484. 1 

If A. deviſe Lands to B and C. his Execu- 
tors to ſell, and die, the Heir abates; B. and 
C. have Right of Entry, upon the Book of 
9 H. 6. 25. 4. 


Tolled by II A. enfeoffs B. upon Condition, and B. is 
deſcends to O. the Heir of C. this Diſcent 


Action. 1 I»ft. 240. 4. 


Entry of one Tenant in Common, is En: | 


ae of Entry into the Land, and may enter when 
afl A 1+5«>:ſeifin, &c. this Challenge or Claim which he W 


| hath who had the Thing, is termed a Right, 


Diſcenr. diſſeiſed by C. C. dies ſeiſed, and the Land 1 


Title of En- Title of Entry is, when one ſeiſed of Lands i 
try. in Fee makes a Feoffment of it upon Condi- 


takes away the Entry of B. for B. hath a Right 8 
to the Land, and ſhall recover his Right by 


* 


The Law of Ejectments. 


tion, and the Condition is broken; now after 
the Condition broken, the Feoffor hath Title 
to enter, and fo he may if he will, and by his 
Entry the Franktenement ſhall be ſaid in him 
_ WE preſently; and it is called Title Eurry, be. 
W cauſe he cannot have Writ of Right againſt the 
Feoffee, on Condition, for his Right was 
out of him by the Feoffment, which he can- 
not reduce without Entry, and the Entry 
WE ought to be for the Breach of the Condition. 
== Where one hath Tide of Entry, there no 
W other of his own Head may enter for him, 
ber Chief Juſtice Rol and Juſtice Nicholas, 
28 March 1650. be it in the Caſe of an In- 
flint or other, for this is a Thing elegible, as 
WE Bailiff cannot enter for Condition broken 
W without ſpecial Command of his Maſter. 
= Dyer 222. 4. | 
But as to a Right of Entry, where an Infant 
or a Man of full Age is diſſeiſed, Entry by a 
Stranger of his own Head is good, and veſts 
che Eſtate in the Infant or other Diſſeiſee. 
1. 245. 4. : | | 
Vi Hob. 120. Small and Dale, pluis, Where 
56 oe Entry 2 one ſhall go to another, or not. 
It was held per Cur in Lover and Rgzs .. Ce 2 
= Caſe, in B. . Pole. g Ze in Es to 
Jury, That if a Diſſeiſor makes ſeveral Leaſes 
= for Years of ſeveral Parts of Land to ſeveral 
= Perſons, and the Diſſeiſee enter into any Part 
of the Land, and there ſeal and deliver a Diſſeiſee ſeat. 
Leaſe for Years of all, in the Name of all, ing a Leaſe of 
echis is a good Entry into all, and a good Parcel in the 
Leaſe of all; and if the Leſſees of the Diſſei. Name of all. 
RX for continue Poſſeſſion, this is an Ouſter, and 
" tbe Leſſee of the Diſſeiſee ſhall maintain 
7 B 3 Eſect. 


| Lhe Law of Ezectments. 


Eject. Firme of this upon the Whole: But 
alias it is where the Termors claim by and 


under ſeveral Titles, for there he who pre. 


tends Right ought to enter upon every Ter- 
mor. Coke ſuper Litt. 252. b. plene. 
Aliter had it been Leaſe pro Vie. Dyer 
. 86, | | 
3 diſſeiſeth B. of White-Acre and Black- 
Acre, A. lets White. Acre to C. for Life, and 
Black-Acre to D. for Lite; now if B. would 
make a Leaſe to F. S. for Years to try the Ti. 
tle in Eject. Firme, let B. enter into White, 
Acre and place One or Two there to kee 
Poſſeſſion for him there, and after this, let B, 
enter into Black-. Acre, and there ſeal and de- 
liver the Leaſe of both Acres to J. S. This is 
good for both, if the Parties placed keep Poſ- 
fon until the Leaſe be ſealed and delivered; 


but the ſureſt Way Was to make ſeveral Leaſes, 8 


and thereupon to have ſeveral Ejectione Firme i. 


5 
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= -tulit ad grave damnum; and the Treſpaſs 
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e Nature of the Action of Ejectione Firme, 


and of the Change of Real Actions into Eject- 
ments, Difference between an Adlion of Treſ- 
paſs and Ejectment in Five Diverſities. By it 
the Pe ſſeſſion ſhall be reqwered, and the Inheri- 
tance reveſted in the Leſſor, Difference vetween 
Ejectione Firme, and Quare Ejecit infra 


Terminum ; in what Court this Action is to 
be brought or not, and of Removal by Proce- 


dendo into inferior Courts. The Action conti- 
nue, for Damages after the Term is ended. 


intravit; and all the Addition in the Ejectione 
Firme is, Et ipſum a firma ſua inde ejecit, &c. 
The Concluſion of both is, Et alia enormia ei 


and Ejectment are ſo woven and intermix'd 
together, that they cannot be ſevered ; and 
the Entry in an Ejectione Firme is, In plito? 
Tranſgreſſionis & Ejettionis Firme. In 6 R. 2. 
Tit. Eje& Firme a. it is called an Action of 


= Treſpaſs in its Nature. The Conſequence of 


this is, That in this Action, Accord with Sa- 
cistaction is a good Plea. And Accord and 


B 4 | Satil- 


His Action of Ejectione Firme includes in 
1 it ſelf an Action of Treſpaſs, as appears 
by the Beginning, Body and Concluſion of 

= the Writ; for the Writ begins thus: Si A. fe. 
_= cerit te ſecurum de clamore ſuo proſequendo tunc 
bone, Cc. and fo begins the Writ of Treſpaſs. 
The Body of the Writ of Ejectione Firme is, 
Are unum Meſſuagium Vi & Armis fregit G- 


15 


8 The Law of Ejectments. 
Satisfaction for one ſhall diſcharge all the Treſ- 
paſſers and Ejectors; and tho? the Term 
(which is a Chattel Real) ſhall be reco- 
vered as well as Damages, yet it is a good 
Plea. 5 
 Epyettione Firme includes in it ſelf an Action 
of Treſpaſs. 9 Rep. 78. 4. | | 
Eject. Firme is in Part by the Realty, and in 
it the Poſſeſſion ſhall he recovered by Habere 
fac? Poſſeſſionem, and by this the Poſſeſſion and 
Inheritance ſhall be reveſted in the Leſſor. 
9 Rep. 77. b. 5 Rep. 105. 6. 4 
Now tho' we find few Titles of Ejectiione 
Firme in our Old Books, yet it was in Ute all 
along; it was uſed in Bracton's Time, and 
Term and Damages were recovered therein. 
In tempore H. 3. he faith, Si quis ejiciatur de 
_ uſu fructu vel babitatione alicujus tenementi quod 
tenuit ad terminum annorum ante terminum ſuum, 
there the Leſſee ſhall have a Writ of Cove- 
nant againſt his Leſfor ; and againſt his Ven- 
1 dee he ſhall have a Quare Ejecit infra Termi- 
N | num; and as well againſt the Leſſor as a Stran- 
ger, an Ejectione Firme. 
j But this Action came to be more frequent 
| in my Lord Dyer's Time, as may appear by 
his Complaint in Court when he was Lord 
Chief Juſtice of the Common-Phas; which 
| The Reaſon alſo gives us the Reaſon of the Change of 
| 3 * Real Actions into Ejectments; AU Action. 
28 into (laith he) almoſt which concern the Realty, are | 
Ejeffion determined in the King's-Bench by Writs of _* 
Firm's, Ejjectione Firme, whereby the Fudgment is, | 
Quod recuperet Terminum, and by that they 
are foon put into Poſſeſſion, And therefore in a 
 Formedon it was prayed by Council that oy 
1 8 might 
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ight proceed without Eſſoins, and ſeint De- 
Wys, becauſe the Plaintiff*s Title appeared, 
Which my Lord rer, granted, Becauſe (ſaid 
g) bi Court is debaſed and leſſened, and the 
Fing's-Bench doth increaſe with ſuch Aft ions 
hich ſhould be ſued bere, for the Speed which 
there: And (continued he) wo Action in 
Ee i brought here, but ſuch Actions as cannot 
5 brought there, as Formedons, Writs of Dower, 
Wd the like, And it is my Lord Chief Ju- 
Wice Hales Obſervation in his Preface to Rollis 
Wridement : The Remedy by Afſiſes and ſeveral 
forms and Proceedings relating thereunto, were 
eat Titles in the Year-Books ; and altbo che Law 
= nt altered in relation to them, yet Uſe and 
„on Practice hath in @ great Meaſure anti- 
eced the Uſe of them by recovering Poſſeſſions, 
id the Remedy by Ejectione Firme zſed inſtead 

4 4 So that rarely is any Aſſiſe brought, 
leis for recovering Poſſeſſion of Offices. 
Ind fo of Real Actions, as Writs of Right 
ad Writs of Entry, which are ſeldom brought, 
leſs in Wales, by a uod ei deforceat. But 
o che Entry of him that hath Right being 
wil, Men chooſe to recover their Poſſel- 
ons by Ejedione Firme. But there was a new 
ay invented to try Titles of Land in perſo- 
al Actions, but was not allowed, as ip 7s- 


and Simſons Caſe, 16 Car. 2, B. R., 
lt was — for Tria at Bar on a feigned 
ction on the Caſe, upon a Wager by Agree- 
ent of Parties, to have the Opinion of the 
Tourt of the Validity of a Will; but tho' 
Pe Action was laid in Middleſex, yet being an 
Innovation, and the Way to ſubvert Ejettione 
mes, which have ſubverted the — 
| an 
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The Law of 'Ejectments, | 
and it ſufficiently appearing feigned on the 
Record, in that the Title of Land is hereby 
to be tried in perſonal Actions, it was totally 


denied; but had it been by Direction of Ch 


cery, the Court would do it, but would in no 
wiſe grant this. 5 
It was ſaid by Elleſmere Lord Chancellor, 


That until the 14 H. 7. it was never known wi 
that a Poſſeſſion was removed by an Action 


of Ejectione Firme; and ſaid, It was great Pity 9 


it was a lowed at this Day for Law in England 


and therefore was of Opinion, That an Action 
of Treſpaſs, Quare clauſum fregit, was much 
better to try the Title than an Ejectione Firm 
1. Becauſe no Poſſeſſion was removed by the WW 
one. 2. Becauſe a Man may fo plead in a 
Action of Treſpaſs, as that he may make the 
Plaintiff diſcloſe his Title; whereas by hi 
Ejectione Firme it is no more than Non culy al 
and then a Trial, and ſo out of Poſſeſſion Wi 


without more Buſineſs, which, he ſaid, wa 


a Pick-pocket Action. Ex_ yp, 3 Lo Wi 

49. 5 | 2 
$a This Action is grounded on Two Things, 
(videlicet) the Leaſe and the Ejectment. kw 

It was well obſerved in Eyres and Baniſter Wi 
Cale, Moor Rep. 418, That Ejectione Firme in 
former Times was not thought to be an Action 
which concerned the Leſſor, but only the 
proper Intereſt of the Leſſee; but now ol 


late Times it is put in ure by the Experience 


of the Judges and all others, that an Eje&:o Wi 
Firme is the Suit of the Leſſor, and the Leaſe Wi 
made only to try his Title, and to recover 


the Poſſeſſion to him, and the Suit is proſecu - 


ted at his Charge, and his J eſſee is but hi 
; Inftiu- 


The Law of Ejectinents. 


strument to this Purpoſe; and all this to 
Void the Charge and Delay of a Real 
A tion, and the Peril of being barred by a 
4 ingle Verdict. And Partridge and Strainge's 

Wc, Plo. 78. was cited for the Purpoſe; if 
ne being out of Poſſeſſion above a Year, 


11 


or. nakes a Leaſe for Years, this is Maintenance 

wn vithin the Star. 32 H. 8. and the Leſſor and Vid. infra. 
ion he Leſſee ſhall loſe the Value of the Land; 

irs Pur if ſuch a Perſon be at this Day poſſeſs'd of 
och a Leaſe to try the Title, and not by 

ion Contract, that the Leſſee ſhall hold the Land, 

ich his is no Maintenance, as hach been reſolved 


br n B. C B. R. and Star. Chamber. 

But for the better underſtanding the Na- 
ure of this Action, 1 ſhall ſhew wherein it 
iffers from an Action of Treſpaſs and a Quare 


his eit infra Terminum; for tho', as was obler- 
„ed before, it is in a Sort a Treſpaſs, yet it 

on Aiffers from it in ſeveral Things. — 

vi; WS In Treſpaſs, Damages are only to be reco- 1. 
or, vered; but in Ejectione Firme, the Thing or 1 


Term it ſelf is to be recovered as well as Da- 
mages. In Ejectment, if the Term ſhould ex. 
vire, hanging the Suit, the Plaintiff ſhall go 


en to recover Damages; for tho? the Action 
n be at an End, quoad the Poſſeſſion, yet it con- 


, tinues for the Damages after the Term ended. 
Mod. 249, And from hence another Diffe- 


, reence is obſervable in reſpect of Certainty. If 
ce in 7re/pa/s the Plaintiff declares in one Acre, 


au dimidio Acræ predig', or in one Foot of 
it, this js good, tho' the Moiety is not bound- 
u. cd, they have found the Treſpaſs in the 
i; Moiety of the Acre bounded, and this _ 
u. ceth 


Damages are 
only recover. 
ed, and where 
the Term. 


„ and abuts it, and the Jury find him guilty 


12 


PFirme, it had been ill; for it is not certain in 
what Part the Plaintiff ſhall have his Haber 
fac Poſſeſſionem. And from this Diverſity it 


5 
Diverſity ; 
Poſſeſſion a 

ood Title in 

eſpaſs, but 
not in Eject. 
ment, and 
Why. 
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ceth in this Action where Damages are only 
to be recovered 2 But if it were in Ejectiom 


* 
3 
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is, that if an Ejectione Firme be brought 
againſt Two Defendants, the one conſeſſeth Wl 
the Action, and the other pleads in Bar, Not 

Guilty, the Plaintiff cannot releaſe his Suit à 
to one of the Defendants, arid proceed 
againſt the other; but in Treſpaſs in ſuch 
Caſe he may, becauſe this Suit is only in 
Point of Damages. Telv, 114, Winckworth and BY 


Man. 2 Bulſtr. 53. 


Poſſeſſion is a good Title for the Plaintiff 
in Treſpaſs, if the Defendant hath not a bet. 
ter to he V; aliter in Ejectment, for in Fj Wl 
ctione Firme, if the Plaintiff hath not a Title 


according eo his Declaration, he cannot re- 


cover, whether the Defendant hath Title or 


who thereupon brought an Ejectione Firm, 


on a ſpecial Verdict no Title appeared to be 3 


in the Plaintiff, and it was objected againſt 


not recover; and it is not like to Treſpaſs, | 
where the very Poſſeſſion without other Ti- 


the Leaſe at Will, becauſe it was made by an | | 


Infane, and no Rent reſerved upon it, nor 
the Leaſe made upon the Land, and there- 


fore the Leſſee ſhould be a Diſſeifor : Per Cur, Wl 


not, as was Cotron's Caſe. An Infant leaſeth I ? 
Land to C. at Will, who entred and ouſted S. W 


be the Defendant a Diſſeiſor or not, it's not 
material here, for if the Plaintiff hath not 
Title according to his Declaration, he can- 


tle is good. 1 Leon. 215. Cotton's Cale, 


The Law of Ejectments. 13 


Naked Colour is not ſufficient in E jectione 3 25 
ene, as it is in Treſpeſs ; therefore if the Direrſity; co- - 


* 

4 + 
"Sd 
*# 
3 


ainciff make Title in Ejemerr, this Title four not ful 
WH the Plaintiff oughc of Neceſſity to be an- , . 
Wrered, (viz.) either by Matter of Fact, or and why. 
law, which conſeſſech and avoideth the 

WT icle, or craverſeth it: For a naked Colour 

®. this Action is not ſufficient, as it is in A. 

Treſpaſs, which comprehend not any Title 

Wr Conveyance in the Writ or Count, as this 

A tion does in both; and in Godb. 159. in this 

ton a Man ſhall not give Colour, becauſe 


e Plaintiff ſhall be adjudged in by Title. 

TT Dyer 366. Godb. 159. Piggot and Goddet's 

N * ile. 85 * | 
_ Allowance of Coniſance of Franchiſe in 4 
= %%% will not warrant an Ejectione Firme, Coniſance of 


2 © | | Tr aſs 1 
nc the Franchiſe had Conuſance of all Aale Bo 


ess, as was adjudged in the Calg of the Bi- zie. 
op of Ely. Tr. b. 18 Car.2. BR, YO 


Te · 
Or 


4 in d-Es Cafe, the Venre e was, Ad f.. 6. 
. an juratam in Placito Tranſgreſſinis, where 
” AS ſhould have been in Placito Tranſpreſſionis 
2 Ejectionis Firme, and the Court would not 
nt nend it; for though Ejectione Firme be hut 
a Plea of Treſpaſs in its Nature, yet the 


10T 
re- 
* 


Actions are ſeveral, and therefore the Venire 
„ ought to be accordingly. Cr. El. Saz. 
E/rk's Caſe. 

= 9 Ejectione Firme againſt Two Deſendants; 6. 

"ot ne pleads Not guilty, the other pleads, the In Ejectment 
. Plaintiff replies, and fo Demurrer: No Judg- 2 OD 
Vent ſhall be given on the Demurrer till the IH anch 


- ? ; . 6 Iſſue, and the 
[1- Bſhe be tried; for in this Action the Poſſeſ. other demurs, 


s 


Pon of the Land is to be recovered, and it may Iſſue firſt ro 


; for any Thing that appeareth, he who be tried. 
e pleads 
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Note. 
Ejectione and 
Treſpaſs for 


Battery, both 


The Law of Ejectments. 


pleads the general Iſſue, has Title to it; but i 
it had been an Action of Treſpaſs, and the 
Plaintiff will releaſe his Damages on the Iſſue 


joined, he ſhall have Judgment againſt the 
other. 2 Leon. 199. Drake and Monday. 


* 
— 
G 


1 
* 
: ww. 


Treſpaſs is deins Stat. 21 Fac. which name Wl 


1 Keb. 295. Power's Caſe. 


Treſpaſs generally, but Ejectment is not, 


The Plaintiff declares in Treſpaſs in one 8 | 


Acre, and abuts it, the Jury find him guilty 
in dimidio Acre predi&, this is good; but if t 


were in Ejectione, the Verdict had been ill; 
for it is not certain in what Part the Plain. 
tiff ſhall have his Habere fac Poſſeſſionem, 


Telv. 114. 


Ejectione Firme and Treſpaſs of Battery 
were both in one Writ, and upon Not guil. W 
ty, Verdict was given for the Plaintiff, both 
for the Ejectment and for the Battery, and 


entire Damages. O. of the Judgment: For 
the Damages for the Battery could not be re- 
leaſed, becauſe they were entire with the 
Ejectment. Hob. 249. Bird and Snell. 

Ejettione Firme againſt a Baron and Feme, 
which are but one Perſon in Law, yet if the 
Baron dies, the Suit ſhall proceed againſt the 
Wife; for it is in the Nature of a Treſpab. 
Hardr. 161. | 


Of the Difference between Ejectione Firme, and Þ 


Quare ejecit infra Terminum. 


Eject ione Firme lies againſt the immediate 


Ejector; but Quare eecit lies againſt '1.m who WW 
has Title, as againſt him in Reverſion. 7 4 4 WM 
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E ect ione Firme is Vi & Armis, the other is 


te ure ej ecit infra Terminum lies againſt him 
0 Who is in by Title, as againſt the Vendee of 


e Leſſor ; but Eject ione Firme is againſt him 
gat is the wrong Doer. | 

ln Eje4iome Firme, if the Term expire 
n ging the Action, this ſhall not abate the 
EW ric, but the Plaintiff ſhall have Judgment 
Ir his Damages. Aliter in Quare ej ecit infra 


DD ER INES 
YT AE Ln heh 
—— aud 99 . 


79 erin. 5 
1 = Note, No Ejectione Firme was brought 
Ill; ainſt a Stranger before 14 H. 7. 


At Common Law the Leſſee had no 

ion but of Covenant againſt his Leſſor, 
Ejectione Firme, The Quare eftcit infra 
1:1 is given by the Stat. J 2. c. 24. for 
covery of his Term againſt the Feoffee; 
Eijectione Firme lies not againſt him, be- — 
e he came to the Land by Title of Feoff- | - 
ot, and not by Tort, Vaughan 127. 
the t Court this Action is to be brought, or 

vor, and of Removal by Procedendo to an 

ferior Court. 


lt lies in Banco Regis and Banco Com- 
1. | En 

it lies in the Exchequer, and for a Party 
oileged by Bill. 1 Rep, 3. Pelbam's Cale. 
ie, Where the King's Revenue is con- 
ned, the Ejectment ought to be brought 
N he Exchequer, as if a Man claims Title to In the Exche- 
Sands of a Perſon outlawed. Ejectione Firme quer. 
brought in the Exchequer by Garroway 
ainſt R. Z. upon an Ejectment of Lands in 
1141 . Wales, 


16 The Law of Ejectments. 
Wales, and it was maintainable as well 3 

Intruſion on Lands in Wales upon the King 

himſelf. . 1 5 

Upon Ejedtment brought in the Court oi 

Common. Pleas by the Defendant in the E 

chequer, the Plaintiff moved that che Action 

might be laid in the Exchequer, becauſe hi 

Title was under an Extent out of this Cou 

for Debts in Aid; and ſo it was ordered 

Hardr. p. 193. Sir Ralph Banks and Sir 7 

Bennet, Hardr. p. 176. Hammond's Cafe. Gull 

1. 296, Caſe 416. _— IF 7 

This Action lies not in the Marſnolſa Wi 

10 Rep. 72. 5 | 

How EjeQ- [t lies in the Court of Ancient Demeſne 
ment lies in if it be of Ancient Demeſne Lands, and no 
— De- in the King's Courts; and therefore in Ej-W 
ms ctione Firme brought above, Ancient Demelnl 
is a good Plea, Vid. infra, Tit. Pleadin 

5 Rep. 105. Alden's Caſe. 1 

Aſter 8 ſpe - E ectione Firme depends in B. C. and. 
cial Verdict ſpecial Verdict is found. The Plaintiff myM 
„ bring a new Eje&tment in the King's. Bench i 
— — a and it ſhall not abate, for it's no Income 
new Eje&- nience to any Perſon, the ſame being Plain WM 
ment in B. R. tiff here and there; but if the Verdict had Wl 
liter of the been for the Defendant in the Comma! WW 
Defendant. Bench, then the Plaintiff cannot bring: 
new Action in B. R. till Poſſeſſion be g. 
ven in Banco Communi according to th: al 
Verdict, Tr. 17 Car. 2, BE. R. Shepgrd ani 
161125 $4 
EjeQment By Twiſden in Criſp and Fackſor's Cal, 
will not lie of the Reaſon why Ejectment will not lie ol Wo, 


dalle an! Lands in Famaita, or in any of the Ring f 
why. Foreign Territories, was, becauſe the Cour ll 
| 55 hen 


3 
D ? 


1 
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- 
1 8 here could not command them to do Execu- 
ing don there, for they have no Sheriffs, 1 Ventr. 
OS; | 
t of 7 15 14 Car. 2. It was ordered in B. R. That How Eject- 
Ein every Action of Treſpaſs and Ejectment ee _ 
tion to be brought after that Time in the King . the ons Ko 
n Bencb, if the Land did lie in the County of in Middleſex 
on Aiddleſex, then a Bill of Midaleſex ſhould be or Lenden. 
red brought; and if the Lands lay in London, then Not temovas 
a Writ of Latitat ſhould be taken out againſt ble by a Fre- 
504 che caſual Ejector, named Defendant in every re 
aich Aion. Fcancbiſe, 

ſes, = It Ej-one Firme be removed from an In- 

ferior Court by Habeas Corpus into the King's. 
ene Bench, it is not removable by Procedendo to 
not a Franchiſe, as Oxon, Pole, Canterbury, & c. 


which only hold Plea of perfonal Actions; 

but in this Action he ſhall recover Poſſeſſion, 
and have a Writ of Habere fac? Poſſeſſiunem, 
and thereby he that hath a Freehold may 
di be put out of Poſſeſſion. And in Sabin's 
Cafe, 14. 13 Car. 2. B. R. Ejectione Firme 


ma) Wai © 

ench as brought in the City and County of 

ne Canterbury, and removed into the King's. Bench 

lain b Habeas Corpus, and a Procedendo was pray - Proced no des 


ed; but becauſe Bail was put in in B. R. ned, becauſos 


the Court denied the Procedendo, becauſe _ "OI 
in B. R. 


Mm 
mon Wi 
Whey were thereby ſeiſed of the Cauſe, Cro. 


8 1 
ger. 87. Haley's Caſe. M. 13 Car; 2. B. R. 
th: bin's Caſe. Siderfin, p. 231. 


an Now in ſuch Cafes of Franchiſes, as Can- 
N 4/8 erbury, Oxon, the Cinque. Ports, & c. they ſup- 
Dale pole the Leaſe elſewhere in the County, and To be tried 


ie dl ie ſhall be tried where it's ſuppoſed the Leaſe where it's 


ing to be made; and fo by Mild in Sabin's Caſe. 2 the 
our  Vpon Ejeckment in the County of Canter. made, 


4 
hers F C bury, 
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Marches of 


The Law of Ejectments. 
bury, one may declare upon a Demiſe in any 
Part of the County of Kent, and fo tty it 
at Maidſtone; for the Venire comes always 
from the Place of the Demiſe, which was 
denied by Windham, the Body of the County 
being as another County from that of Can. 
terbury. | 

But the Reaſon why the Court denied a 
Procedendo in Allen and Burney's Caſe, was be- 
cauſe the Plaintiff below had not actually 
ſealed a Leaſe, as he ought to have done, be. 
ing an Inferior Court, M. 18 Car. 2, B. R. 
Allen and Burge.) 

Action was brought in the Court of the 
Marches of Wales in Nature of Ejectione Firme, 
and a Prohibition granted, becauſe they are 
noe to meddle with the Poſleflions of Men, 
unleſs in reſpect of Force, plena Curia, 2 Roll 
Rep. 309. 


The Law of Ejectments. 


* * » 


* — 
3 


CHAP. 


Ido ſhall have Ejectione Firme, and in what 
Caſes this Action lies, or not, in reſpect of Poſ- 


a eſſion, in reſpect of Entry congeable, in re- 
3 7 ect of = of Pie B 22 of Copy- 
y Id, and how, and whether before Admittance, 
e and the Manner of Declaring. Of Ejectment 
R. by Executors, Infant - Leſſee of Simoniſt. On 
Elegit. Os undue Extent, and in caſe of hold. 
ne ing over, By Intruder, by the King*s Leſſee, 
2, by a Perſow outlawed, by Leſſee of Bail on Ex- 
re tent, by Judgment againſt the Principal, by 
n, Iſſue in Tail liable to a Statute, who comes not 
11 in and pleads to the Sci fac', on Entry if the 


Grantee of Rent with Proviſo for Retainer till 


5 Vendee of Commiſſioners of Bankrupt. T 
_ Tenant: in Common to make ſeveral Leaſes in 
E ijedt ment. | | N 


E next to be handled, is, In what 
FR Caſes this Action lies, and in what not; 
hereby the Reader may be ſo well inform- 
4d, as not to hazard his Client's Cauſe, and 
is own Reputation. „ 
_ te, If the Heir bring an Ejectment, and 
e Anceſtor dies ſubſequent to the Action, 
ee ſhall not recover, becauſe every one ſhall 
ecover only according to the Right which 
De hath at the Time of the bringing his 
Action, in Wedywood and Bayley's Cale, 
am. 463. | 
| C 2 Tt 


Satisfattion of Arrears ; by Ceſtuy que Truſt ; | 


19 


20 


In reſpect of It has been laid down for a conſtant Rule 
Poſſeſſion. 


his Leſſee at Will ſhall have an Ejectione Firme, 


and before the Leſſee enters, a Stranger en- 


 Firme or Treſpaſi, and it is not like to an Int WM 


The Law of Sjectments. 


in our Books, That upon a Poſſeſſion in Law, 
2 Man ſhall never maintain an Ejedl ione 
Firme, but he ought to have actual Poſſeſ- 
ſion at the Time of the Ouſter, as if Tenant 
for Years makes a Leaſe at Will, and the 
Tenant at Will is ejected; the Queſtion was 
in Stone and Grubbam's Caſe, 1 Rolls Rep. 3. 
if the Tenant for Years for this Ejectment of 


and it was reſolved that he ſhould not. So 
if Leſſee for Years be the Remainder for 
Years, the Leſſee for Years is ouſted, his 
Term expires, he in Remainder for Years 
cannot have an Ejectione Firme, becauſe he 
had no actual Poſſeſſion at the Time of the 
Ejectment. So if a Leaſe for Vears be made, 


ters, he ſhall not have this Action. And up. 
on this Reaſon of Law it is, that by the new 
Rule of Practice, the Defendant ſhall confels 
Entry and Ouſter; but it has been reſolved, W 
That if Inquiſition upon Elegit be found, the 


Party before Entry hath the Poſſeſſion, and 


a Fine with Nonclaim ſhall bar his Right; 
for before actual Entry he may have Ejection Wil 
reſſe Termini, | 2 
In Smith and Rawlin's Caſe no Entry w WW 
proved to be by Dean and Chapter ſince 16 31; 
yet in regard Rent had been actually paid, 
there the Leſſee may bring Ejectment (with. 
out any Leafe actually ſealed on the Ground). 
2 Keb. 127. Smith and Rawlings, REY 
A Corporation of Mayor and Aldermen a 
are Leſſors in Ejectment, and the Demiſe in 
Ed the 


The Law ok Ejectments. 21 


the Declaration is not mentioned to be by 
Deed, it was afligned for Error; but being 
rater a Verdict, the Court would not allow 
it. Patrick $0 W. | 
$ oleſſion of the Leſſor of the Plaintiff 

== muſt appear to be within Twenty Years, 

WW though the ſpecial Verdict be on another 

= Point; fo Keb. 364. but 32 H. 8. c. 2. ex- 

tends not to Common; but the Reverſion in 

W the King will Privilege the Leſſor of the 

= Plaintiff being but a Leſlee for Ninety nine 

Years againſt lch Want of Poſſeſſion, 3 Keb. 

681. Mic. 28 Car, 2. B. R. Piggot and the 

Lord Salirbury. - 

| Leſſee for Years ſhall only have this Action, 

N, B. 120. F. | 

He whoſe Entry is not congeable by Law, In reſpect of 
cannot have Ejectione Firme, as in caſe of Entry con- 
a Formedon in Remainder and Diſcontinu- Seable. 
ance. | 
HRS Leſlor grants the Reverſion to A. Leſſee 

attorns, A. ouſts him, Leſſee ſhall have Eje- 
dione Firme, N. B. 221. 4. 1H.5.3. pl. 3, 

=_ The Action of Ejectment is maintainable, 
il it appear by ſpecial Verdict, that any ſor- 
mer Leaſe made by the Leſſor, que, O c. be 
OS, 1 Rep. 153. Rector of Chedington's 

aſe. . 

How Copyholder or his Leſſee ſhall bring Ejectment by 
an Ejectment, there have been uncertain Opi- Copybolder 
nions in our Books; but the Law therein or bis Leſſee ; 
ſtands thus; | | 
Loeſſee of a Copy holder for one Year ſhall 

maintain Ejectione Firme, in as much as his 
Term is warranted bye Law, by Force of 
te general Cuſtom of the Realm; and it's 

2 G1 | but 
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but Reaſon, if he be ejected, that he ſhall 
have an Eje&jone Firme; and it's a ſpeedy 
Courſe for a Copyholder to have Poſleflion 
of the Land againſt a Stranger; but in the 
Guardian of the Monaſtery of Otlery's Caſe 
cited, it Was obje&ed, That if Ejectment be 
maintainable by Leſſee of a Copyholder (as 


4 Leon. p. 18. it was adjudged in B. C.) then if the Plaintiff 


recover, he ſhould have an Habere fac Poſſeſ. 

ſionem, and then Copyholds ſhould be ordered 

by the Common Law, 4 Rep, 26. Cr. Eliz. 

676,717. Erithe's Cale, Moor 709. Stoner and 
Z ß 

Br Leſſee of The Leſſor for Years of a Copyhold which 
- ene is made without Licence of the Lord, may 
dance of the maintain an Ejedlione Firme, becauſe he is Lel- 
Lord. ſee againſt all but the Lord; and the Leaſe is 
5 good between the Leſſor and Leſſee, and 
againſt all Strangers, but not againſt the 


Lord; and ſo in Hardres's Rep. p 330. The a 


Leaſe of a Guardian or Copybolder will Wi 
maintain the Declaration in Ejectment, 
though void, againſt the Lord and Infant. 
And therefore Facłſen and Neale's Caſe, in 

| Cro. El. 394. ſeems not to be Law, which 
was; The Licence to a Copyholder was to 
let for Twenty one Years from Aichaelmas 
laſt paſt, he makes a Leaſe for Twenty one 
Years, to begin at Chri?mas following, to the 


_ Plaintiff, who entred, and being oufted by 9 


the Defendant, brings an Ejectione Firme; the Wi 


7 


Court was of Opinion, That the Leaſe not 


being warranted by this Licence, no Ejediore 
Firme lies upon it. e . 
Copy- 


The Law of Ejettments. 23 


Copyholder makes a Leaſe for Three Tears 
= wichout Licence, this is not good for Leſſee 
to maintain Ejed. Firme againſt a Stranger, 
| per Cur?, in Lady 5 A Caſe, -- Car. B. R. 


and in Towen und Lacken Cale, 31. 


= 23 & 295). Lege. 
W But in Petty and Evans's Caſe, in Ejectione Declaration 
PFirme brought by the Leſſee of a Copy holder, by Copyhold- 


it is ſufficient that a Count be general with- er in EjeQ- 
out Mention of the Licence; and if the De- ment. 
ſendant plead Not guilty, then the Defendant 

W ought to ſhew the Licence in Evidence; but 

if the Defendant plead ſpecially (as in thoſe 
Times it was uſual) then the Plaintiff ought 
co plead the Licence certainly in the Replica- 
tion, and the Time and Place when and 
where it was made. 2 Brownl, 40. Petty and 
Evans. 

In Ewer and Aſtzvicłk's Cale it was doubted 

by the Court, (and fo in ſeveral other Caſes 
in former Times) Whether the Plaintiff in his 
Declaration ought to ſet forth the Cuſtom of Copybolder 
WE che Manor, that the Copyholder may Leaſe, 8 
Ce. and then to ſhew that the Leaſe is war- parts ſer forth 
ranted by the Cuſtom. But now it's fully the Cuſtom. 
agreed, That the Plaintiff ought not to ſhew 
chat the Leaſe is warranted by the Cuſtom ; 
but that ſhall come on the other Side, and ſo 

is the Practice not to declare on the Cuſtom, 

= Eumncy and Eve's Caſe, 1 Leon. p. 100. 

It has likewiſe been a Queſtion, Whether Eje#ione Firme 
one ought to be admitted before he can main- by Copybold- 
WT tain this Action; but ic is reſolved in Rumney er before Ad- 
and Eve's Caſe, if cuſtomary Lands do de- — 

ſcend to the younger Son by Cuſtom, and he and where 
enters and leaſeth it to another, who takes the not without 
4 Profits, Admittance 
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24 The Taw of Ejectments. 
Profits, and after is ejected, that be ſhall 
have an Ejectione Firme, without any Admit- 
mittance of the Leſſor, or without any Pre- 
ſentment that he is Heir, . Leon. p. 101. Rum. 
ney 211d Eves, Pop. 3 8. Bullock and Dibler. 


Cepykolder But a Copyholder Mortgagee muſt be ad. 


Morgigee mitted before he bring this Action, and he 


upon Ouſter of the Teſtator for Years, per Stat. 


4 Ed. 4. c. 6, which gives an Action for 


Goods taken out of the Poſſeſſion of the 
Teſtator ; the Reaſon is, becauſe it is to re- 
cover the Term it ſelf, 7 H. 4.5. 5. 2 Ventr. 
. 8. : 
If a Man ouſts the Executors of his Leſſee 
for Years of their Term, they may have a 
ſpecial Action on the Caſe, or they may 
have Ejectione Firme or Treſpaſs, 4 Rep. 95. 4. 
m9 ND 92; --- 5 


By Infant. In Eje&ment the Plaintiff was an Infant at 
2 | the Time of the Bill purchaſed, and ſued by 


Attorney where he could not make an Attor- 
ney, but ought to have ſued by Guardian; per 
Cur, it's erroneus, and Error en fait, Cro. Fac. 
| p. 5. Reu and Long. CY 
by Symaniſt, Deprivation in the Spiritual Court for 
Symony, diſables from bringing Ejectment, 
becauſe he can make no Leaſe, per H. Wind- 
bam, Bucks Lent. Le, 166 Craxleys 
= "Fs | 
812) 


* 
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= In fer (on 1 Dau 651005 Council The Sheriff 
2, That Delivery of Poſſeſſion might ee | 
awarded on Elegit, but the Court denied eee 
che Party having no Day to interplead ; ble the Plain. 
d the Sheriff ought only to deliver Sei- tiff to wain- 
re to enable the Plaintiff to maintain Eject- tain EjeQ- 
Went, and the Tenant may plead on the Eject. ment. 
ent, or elſe the Tenant may be turned out 

heard, and fo be remedileſs, and per Cur 

Wt ual Poſſeſſion ought not to be delivered; 

Wc if it be, it's remedileſs; and yet before 
ry the Plaintiff for whom the Inquiſition .Eje#ione Firme 
Ws found, has Poſſeſſion, and before actual be for aQual 
try he may have Ejectione Firme, and is not Entry on Ele- 


| = git. 
e gy an Intereſſe Termini, M. 25 Cap, 2. 


ln ſome Caſes, Remedy againſt an undue Remedy 
| 1 tent may be by Ejectment; as, The In- againſt undue 
eit by Practice of the Sheriff on Elegit, Extent on Ele- 
dme Defendant had Lands in A. where he C. by Eject- 
nothing, and fo extended all his Lands in 825 
as a Moiety ; this is avoidable by Eject- 

nt, as to a Molety, and the Evidence may 

That the Defendant had nothing in 4. or 
file the Writ of Elegit, and in Ejectment Ejectment 
reon (which elſe cannot be brought) to againſt Te- 
ache fame; or in caſe of holding over, dent by Aegi. 
cament lies againſt Tenant by Eligit, if he 3 wal 
_/:cisfied at the extended Value, contra of a not fo fa he 
aement which is uncertain for Coſts and Judgment, 
ages, x Keb. 891. Dakin and Huime, and why. 
58. Lord Stanford and Hubbard. By lat: uder 
intruder on the King's Poſſeſſion cannot = 
lea Leaſe, whereupon the Leſſee may 

Wintain an Ejectiane Firme, tho' he may 
an Action of Treſpaſs againſt a Stranger, 
| BD | our 


Wi; 
; 
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Stranger may but a Judgment in Information of Intruſion 


enter not. pro Rege binds not a Stranger, but that he may 


wirhſtandiog enter and bring Ejectment; if it were other. 
Informat' in wiſe, this would be a Trap for any Man's Poſ. 
Intruſion. ſeſſion by lawſul Title; and the Judgment on 
Judgment in Intruſion is not in the Nature of Seiſin or Pol. 
Intruſion, ſcflion, but only quod pars committatur & ca. 
what. piatur pro fine, and an Entry may be made by 
the King's Patentee, Hazrareſs, p. 460. Friend 

and the Duke of Richmond. 
If a Stranger entreth upon the King's Fer- 
mor, by ſuch Entry he hath gained the Eſtate 
for Years; and if he doth make a Leaſe to 


another, his Leſſee may maintain Ejecti Wh 


Firme. A Leſſee may have Ejectione Firm:, 


_ tho” the Reverſion be in the King. So tha 


it ſeems the Ejector by his Entry hath gain: 
ed the Land, 2 H. 6. 6. Dyer 116. b. 3 Leon 
206. „ 


The Leſſee of The Leſſee of the King may bring Ejection f N 
the King. Firme, tho? the King be not put out of the 
Freehold by the Words, He entred and expulſi Wl 


him, Cr. El. 331. Lee and Morris. 


It's faid in Leonard, 1 part 212. Leſlee d 
By Tenant in Tenant in Common of one Moiety, without} 


Common of actual Ouſter, cannot maintain Ejedione Firm 
one Moiety. againſt the Leſſee of his Companion, as by 
driving out of his Cattle, &c. 1 Inſt. 199, 6. 

It was held in Moor and Purſden's Cake 


That Two Tenants in Common, Leſſors, mul Mi 
make ſeveral Leaſes in Ejectment. Showwre 342. Wi 
Entry taken F. M. covenants to ſtand ſeiſed to the 
away by Uke of himſelf for Life, and after to the UE 


Lapſe of of his Daughters, until every one of then 


— 81 * ſucceſſively ſhall or may have levied 5000 
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Remainder to his eldeſt Son. He had Fa! 


Tc 


Daugheen ö 


The Law ok Ejectments. 27 
Daughters at the Time of his Death, and the 
Land was worth 100 J. per Anmmum ; the Fa- 
her died in 30 EI. the eldeſt Son immediate» 
y entred, the eldeſt Daughter encred in 
42 Eliz. and made the Leaſe to the Plain- 
iff; Per Cur, ſhe hath overpaſt her Time, 
nd cannot enter; for then ſhe ſhould preju- 
ice her other Siſters, fo as they ſhould never 
Jevy their Portions, Cr. El. 809. Blackbourn 
Wand Laſſclls, 
; A Perſon outlawed may bring Ejectione By a Perſon 
7m: For tho? a Perſon outlawed cannot outlawed. 
WSfcer an Extent prevent or avoid the King's 
itle by Alienation, yet the Outlawry gives 
o Privilege to the Poſſeſſion of a Diſſeiſor, 
ut that the Diſſeiſee may enter and bring 
e Ejectment; for by the Outlawry the 
ing hath only a Title to the Profits, and no 
tereſt in the Land, Hardr. 156. Hammond's 
aſe vide. 5 
lf a Man ouſts the Executors of his Leſſee By Executors. 
rr Years of their Term, they may have a 
eecial Action on the Caſe, or they may have 
n Ejectione Firme or Treſpaſs, 4 Rep. 95. a. 
eg. 97. N. B. 92. | 


- One ſeiſed of Lands in Fee-Simple, be- The Bail lets 
0 omes Bail in an Action of Debt in B. R. Lands to B. 
„ Wed after Iſſue joined, let the Land to B. J*98ment ig 


s * » _ ſt h 
he Plaintiff; Judgment is afterwards given Principal nnd 


"8 gainſt the Principal, and an Extent taken Extent on the 
pon the ſaid leaſed Lands, B. the Plaintiff Lands leaſed, 
eing thereupon ouſted, brings this Action of B: bing? 
„ he Firme, Crok, Fac. 449, Kervile and EI-Aänent. 
Nero 2 ; : 


Tenant 


2 


—— 


28 The Law of Ejectments. 
Where the Tenant for Life, Remainder to his Iſfue 
Iſſue in Tail in Tail; Tenant for Life enters into a Stat 
* rr SE and dies, Coniſee ſues a Scire fac againlt his 
a Stat. on ge Heir, who was Iſſue in Tail, and the Sheriff 
fac returned, returns Scire fect 5 and upon this, Execution 
and he comes without any Plea pleaded by the Heir, and 
notinand the Heir being ouſted by the Execution, 
* N hs brought Ejectione: Per Cur, the Heir ſhall be 

all not "In 8 . | R 
bring his und by this Execution, and he has no Re. 
Ejectment. medy, neither by Ejectment, Writ of Error, 

nor by Aud Querela, nor by any other Way, 

bur againſt the Sheriff, if he have made a fan 

Retorn of the Scire fac, Siderfin, p. 55. Dy 

and Guilford, 

Upon Entry Rent granted with a Proviſo, that if it he 

of Grantee of Arrear the Grantee may enter and retain un 

eee til he be ſatisfied. This Proviſo ſhall enutt 

Satisfaction to grant a certain Eſtate to the Grantee whe 

for Arrear, he he enters for Non - payment. And tho th: 

may upon Grantee by ſuch Entry cannot gain a Fre 

ſuch Intereſt hold, yet he had ſuch an Intereſt as he my W 

inn IA make à Leaſe of it, and his Leſſee may hav 

ment; ande an Ejectment; for the Law does not give a M 

the Lord up. Intereſt to any, but it alſo gives a Reme<Yi 
on Seiſure of for it; and if he have Remedy to hold ſud MR 

16 om Poſſeſſion, he ought to have this Aion MW 

pn: bor ang which is the loweſt Degree of gaining Po. 

admitted. ſeſſion. So in the Counteſs of Cumberlani) 

(il x Keb. 287.in Caſe, Anno 1659, of Copyholds, there ws 
by _ PateJou's Caſs, a Cuſtom, That if ſuch Tenant who claim Waſh 
4 ITenant Right does not pay his Fine, th 
Fl Lord may enter and retain the Land uni 
| | he be ſatisfied, and adjudged that his I 

ſee upon ſuch Entry for Non- payment mill 

maintain Efectione Firme, Siderfin, p. 22 


Ten | 


r 
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emot and Cowley, 1 Roll. 784. 2 Keb. 20. 


ieſme Caſe. Cro. Fac. 511, Havergell and 


are. 


Liooer, cited in Price and Vaughan's Cale, is 


ET in the Point; and Trin, 14 Car,2. Il. 
Fri. Eyer and Malin., Ejectment upon a 


1 Ze of me Lord Byron, ſpecial Verdict 


4 bund, Sir J. Byron ſeiſed in Fee by Inden- 


re, grants a Rent-Charge for Life, to com- 

ence aſter the Death of the Grantor; and 

the Rent be Arrear, that the Grantee may 
Wnter and take the Profits without Account, 

In the Rent and Arrears ſhall be paid. The 

ent was Arrear, and the Grantee enters and 
Wakes a Leaſe to the Plaintiff; and Bridgman 
d che reſt (præter Browne) agreed for the 
laintiff. | | 
It was ſaid in the Caſe of Holmes and Bayly, By Tenant at 
hat Tenant at Will may make a Leaſe for Will. 


ears to try a Title of Land, and ſo may a 
WE opybolder, Stile, Rep. 380. | 


jectment is brought by Ceſtuy que Truſt. By ciſtey qu: 
ow if the Truſtee of the Leaſe be Leſſor Tru. 
Ejectment, he may diſclaim i» Pais (if he 
Wave not accepted the Truft) which will avoid 
e Plaintiff's Title at the Trial; 2 Keb. 794. 
bee k and Liſte, | 
Vendee of the Commiſſioners on the By a Vendee 


atute of Bankrupts of Lands by Deed in. of the Com- 
ented, cannot maintain by his Leſſee an wiſſioners of 
dene Firme before Inrolment of the Bnkrupt. 
Pee, altho' it be inrolled after the Action 
rougbt: And the Difference between this 

ad the Caſe of a common Bargain and Sale, 


per 


30 The Law of Sjecments. 
| per Stat. 27 H. 8. c. 10. of Uſes, is; Fo: Wi 


there the Eſtate paſſeth by the Contract, 
and the Uſe is executed by the Statute ; then 


_ 


= 


r . e 
e 3 
a AE e 2 CS - 


7 


. comes the Act of Inrolments of the ſame i 
Wl Year, and enacts, That no Eſtate ſhall paſ Wi 
{| without Inrolment, and this within Six . 
by Months. But the Commiſſioners here have WM 
p not any Eſtate, but only a Power which ought 


to be executed by the Means preſcribed by 


* . 
R a, Yn 
. 8 


the Statute, with the Circumſtances there 


| directed, which is not only by Deed indent. Wl 
of ed, but inrolled alſo; Sir Tho, Jones, p. 196. 
| Perry and Bower... AS 1 

| By Raren and Baron and Feme Leſſors in Ejectment, and 

P 7 do not ſay by Deed, yet good. 2 Rep. 61. l. 

[Y 3 Rep. 216, Br 

| Vote, Leſſor of Tenant in Poſſeflion hath WW 
i | no Privilege in Ejectment, tho' he be a Lord Wl 


of Parliament, unleſs he be Tenant in Poſſe i 
ſion himſelf, 1 Keb. 329. 1 


The Law of Ejectments. 
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CHAP. III. 


| What Miſtakes in the Original are Error ter 


the 2 Verdict, or not. Of a vicious Original. 
by F Original in Eſectment be Summone, as #'s 


Error, Of the Want of an Original. Of an 
Original taken out before the Cauſe of Act ion. 
Where Amendment ſhall be by the Paper- 
| Book. Of Amendments of Originals, Stat, 
13 Car. 2. c. 11. Of Appearance, Of com. 
mon Bail, Infant, how to appear, ſue, or de- 
fend. The true Difference between Guardian 


| Of Bail. Of the Stat. 13 Car. 2. C. 2. 
Of Bail or Error. Whew the Suit is in B. R. 
by Original, Error doth not lie upon it but in 


WY Origins! in B. R. 
The Original thus: 


E, æc. Vie Mid falutem. Si 
A. B. fecerit te ſecurum tune 


Wer de Londoid Gener, Ita gd it co- 
m Juſtictariis noſtt apud Weſtid 
ii die) ad reſpondend III. J. de 
ito quare vi t armis unum Meſſuag 
em Acras terre & tres Acras Pa- 

re cum ptincid in ©. in Comic tuo 


annum qui nondum P2eteriit _— 


/ Proceſs in Ejectione Firme. The Original. 


n Prochein Amy. Of want of Pledges. 


Parliament. The Form of à Precipe to, an 


dne p vad T ſalvos pleg C. D. nu⸗ 


By ue S. I. vis cid TU. dimiſit ad ter⸗ 
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32 The Law of Ejectments. 
& ipſum a Firma ſna ejecit, T ali 
enozmia ei intulit ad grave damnum 
ipſius M. E contra pacem noſtram } 
Dom Negis nunc, Tc. T. Et. 


On the Return in B. R. Ouindew Paſcl 


ubicunque. 
Writ, Proceſs, 


In Ejectment upon a Demiſe by the 
Lord L. who was no Peer; yet upon Ni 
Culp good, he being the fame Perſon tha 

did demiſe. Allen 58. Bernard's Caſe. 
So you ſee the Original Writ in C. B. i 
Ejectment, is an Attachment, or a Pone yi 
vadios & ſalvos plegios, &c. and Summontu 

| in Ejectment was held to be an Error. 
Summonit' for In Ejectione Firme brought by Origin 
Attachment, Writ out of Chancery, the Record up 
th v5 after the Iſſue-Roll was enter'd in this Manner: 
m—_— ſſ. Simo Edulph nuper de C. ſumme 
nit fuit ad reſpond Tho. N. de plit) 
quare vi & armis, Ec. And after Ver 
dict pro Quer it was moved, That this ws 
a vicious Original, and not aided by a 
of the Statutes of Fecfails; for it appears h 
the Entry of it, that the Original was 
Summons, where it ought to have been 
Attachment, which the Court granted: Bul 
Aliter, if there upon Search there was no Original filed; 
be no Origi- and then per Cur*, ſeeing there is no Of 
nal. ainal filed, it ſhall be intended after Ver 
dict, that once there was a good Origin 
which is now loſt, and that the Plaintiff 
Clerk had miſtaken in the Recital of by 
I N | When 


32 The Law of Efectments. 
E ipſum a Firma ſna ejecit, T alia 
enoꝛmia ei intulit ad grave damnum 
ipſtus M. E contra pacem noſtram XE 
Dom Hegis nunc, Tc. T. Ec, | 


On the Return in B. R. Quinden Paſche 


ubicunque. 
Mrit, P roceſs, 


In Ejectment upon a Demiſe by the 
Lord L. who was no Peer; yet upon Non 
Culp' good, he being the fame Perſon that 
did demiſe. Alen 58. Bernard's Caſe. 

So you ſee the Original Writ in C. B. in 
Ejectment, is an Attachment, or a Pone per 
vadios & ſalvos plegios, & c. and Summonitus 

| in Ejectment was held to be an Error. 
Summonit' for In Ejectione Firme brought by Original 
Attachment, Writ out of Chancery, the Record upon 
raph after the Iſſue-Roll was enter'd in this Manner: 
24:8: a ſſ. Simo Edulph nuper de C. fummo- 
nit furit ad reſpond Tho. N. de plito 
quare vi & armis, c. And after Ver- 
dict pro Quer it was moved, That this was 
a vicious Original, and not aided by any 
of the Statutes of Jeqails; for it appears by 
the Entry of it, that the Original was a 
Summons, where it ought to have been an 
Attachment, which the Court granted: But 
Aliter, ifthere upon Search there was no Original filed; 
be no Origi- and then per Cur, ſeeing there is no Ori- 
nal. ginal filed, ic ſhall be intended after Ver- 
dict, that once there was a good Original, 
which is now loſt, and that the Plaintiff's 
Clerk had miſtaken in the Recital of it, 
| I which 


Fi v2 Pl aw e 1 


which aſter Verdict is not mat 
Orig 227. b. Seitncrs Rep. k. 

and E4.1pb, Sider. 423 meſime % 
meſme Cu ſo. 


So in Fenungs and Downes's Caſe, Error 
was aſſigned, becauſe that ir appeared by 


che Record that the Dec aration was before 
che Plaintiff had any Cauſe of Action: Bur 
the Councel of the other Side faid , There 
is a wrong Original certified, and prayed to 


have a new Certificate to Th we the true Oct. 


ginal certified. Per Cur', Toke ir, for it is 
in Affirmance of a Judgment, which ought k 
to be favoured. But in Fobas and Sreyner's 

Caſe the Original bore Date 24 Frnih, 6 Car. 
and the Ejectment is ſuppoſed 31 Jamar. 
Per Cur, Its Error, becauſe the Original 
(upon Diminution alledged) was certified as 
an Original in this Action, winch is between 
the lame Parties, and of che ſime Land, 
and of the fame Term; and be: ing taken 


out before the Czule of Action, it's a vicious. 
Original, and not aided. by any Statute. 


Stiles Rep. 702 Fenirgs ad Downes, Cro, 


Car. 272, 281. abus and Steyner. 


The Original i in Eje ment wos Semmonear, 
whereas in Treſpaß, as this is, Summons 
lies not, but Attachment; this is as no Oli: 
ginil, and the Declaration is pot here apaint! 
the Deſendant as one in Cuſtody, without 


one of which the Court cannot hold Pjea 5; 


and Judgment was arrefizd. Sid. 425. 
When soit in Ejectment is in 3. K. 
Original, Error doth not lie upon this, bu 
Parhament. I/ 14% 


* C3, L 2 EM 


„ Cb 
Or Action, ' 
Error. 
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The Law of Ejectments. 
Original in B. R. 


The Præcipe to an Original in Ejedlione 
Firme muſt be in this Manner: 


Midd' ſſ. St A. B. kee, Ec. tunc pone 


C. D. nuper de J. in Cow tuo gem 
de plito guare vi . armis quatuo? 
Meſſuag cum Fptiiv in J. que B. J. 
p2cfat XN. dimifft ad terminum qut 


nondum pieterit intravit X ipſum a 
ficma ſua pꝛedick ejecit & alia enoꝛmia 
ei intulit ad grave damnum ipſtus 


A. & contra pacem noſtram Ozig in 


ret in B. N. (Quindena Palche) ubicun⸗ 


1 5 A. N. Attoꝛn Quer. 
It's a Rule in the Regiſter, That in the 


Writ of Ejectione Firme there may not be 


Bona & Catalla, becauſe that for Goods ta. 
ken away a Man ſhall have an Exigend, 


and in this Writ Diſtreſs infinite. Plo. 


. | 
So was Fobnſen and Davies's Caſe, The 
Suit was by Original Writ, which is of one 
Meſſuage, Sixty Acres of Land, Three hun- 


dred Acres of Paſture; but per Curiam, this 


hall not be intended the Otiginal upon 
which the Plaintiff declared, but that there 
was another Original which warranted the 
Declaration, which is now imbezelled ; and 
this Want is aided by the Statute of Feofails, 
eſpecially as this Cafe is, becauſe the Writ is 
Teſte 18 Apr Ret 15. Paſch', c. This De. 


_ Claration is in Trinity Term, and here is no 


SN 
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Continuance upon this Writ. Cro. Car. 327. 5 
Fobnſon and Davies. | | 

In Ejectione Firme the Paper-Book was Where A- 


5 1 mendment 
right, {cil. Acram Terre, and the Bill upon ſhal! be by 


the File was ill, (ſcilicet) Clauſum Terre , and hs Bow 
the Bill was amended by the Paper-Book; gook - 1 
and the Difference is, where there is a Pa- 
per- Book in the Office of the Clerk, this be- | 
ing right, all ſhall be amended by it; but 
if there were not any Paper-Book, and the 
Bill upon the File is ill, there can be no 
Amendment; and in this Caſe the Amend- 
ment was according to the Paper-Book 
which was in the Hands of the Plaintiff's 
Attorney. Palmer 404, 405. Todman and 
Ward, | | 
It was an Exception in Haines and Strom- 
der's Caſe, becaule the Suit was by Original 
Writ, and the Clauſe (Ofenſurus) was not 
in the Writ, Palmer 413. Haines and Strow- 
der, Godb. 408 Caſe, Crouch and Haines, 
Caſe 488. | | | | 
The Original was Tefte the fame Day Original Tefe 
that the Ejectment was made, and adjudged the ſame Day 
good per totam Curiam. 2 Rolls Rep. 352, 129, of Ejectment. 
Beaumont and Coke. EEE: 
As for the Amendment of Originals in Of Amend- 
Ejectione Firme, there are many Caſes in our ments of Ori- 


Books; I ſhall name one or two which may 2 in this 
Ion. 


be as a Guide in others. 0 
Ex diviſione for ex dimiſſione was amended , 

ſo Barnabiam for Barnabam, and ſo what ap- 

pears to be the Defaule of the Gurlitor. 


= = Brownl. 130. 1 Rolls Abr. 198, 


D 2 In 


_ wr ue warm bygo mew. ono, * 
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If the Paper- In Ejediove Firme, if the Bill be not per- 
Book be per- ſect, but Spaces left for Quantity of Land 
leck, tho the and Meadow, and after the Paper - Book gi- 
Bill upon the | + ; | 

File be not ven to the Party is made perfect, and the 
perfekt, yer Plea-Roll, and Ni/-prius Roll, but the Bill 
is amendable upon the File was never perfected, and after 


after Verdict. a Verdict is given for the Plaintiff, this Im- 


perfection of the Bill ſhall be amended, be- 
cauſe the Party 1s not deceived by this ; for- 
aſmuch as the Paper-Book which he had was 
perfect, and it was the Neglect of the Clerk 
not to amend the Bill when the Party had 
given him Information of the Quantity. 
x Rolls Abr. 207. Leeſon and Weſt. | 
Original in Ejectment was amended after - 
Writ of Error brought, as diviſit for dimiſit. 
2 Nur. 173. | | 
By the Stat. 13 Car. 2. c. 11. in all per- 
ſonal Actions, and in Ejectione Firme for 
Lands, &c. depending by original Writ, af- 
ter any Iſlue therein joined, and alſo after 
any Judgment thetein had and obtained, 
there {hail not need to be Fifteen Days be- 
eween the Teſte-day, and the Day of Return 
of any Writ of Ven fac, Hab' corpora jurat', 
Diſgriun as jurat', Fieri facias, or Capias ad 
Satiifaciend, and the Want of Fifteen Days 
between the Teſte-day and the Day of Re- 
turn of any ſuch Writ, ſhall not be aſſigned 
for Ecror. „ 
If an Original in B. R. be ill, Error upon 
it lies not but in Parliament. Sid. p. 42. 
Action of Ejectment, and alſo Battery in 
one Writ; and it was moved in Arreſt of 
Judgment , becauſe Battery was joined in 
Fje& ment, the Damages were found ſeveral- 
. | 5 | ly, 
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iy, and the Plaintiff releaſed the Damages 
for the Battery, and prayed Judgment tor 
the Ejectment, and had it, 1 Brownl. 235. 

Bide and Snelling. 

In Trin. 14 Car. 2. it was ordered by B. R. Where a Bill 
That in every Action of Treſpaſs and Eject. of Middlefex 
ment to be brought in that Court, it the or £97797 to 
Lands lay in the County of Middleſex, then be brought. 
a Bill of Middleſex ſhould go forth; and if 
the Lands lay out of the County of Middle- 
ſex, then a Writ of Latitat ſhould be taken 
out againſt the caſual Ejector, named De- 
fendant in every ſuch Action. | 

And that common Bail ſhould be filed for CommonBail. 
ſuch Defendant, before any Declaration by 
Bill in ſuch Action ſhall be delivered to any 
Tenant in Poſſeſſion of the Lands in ſuch 
Declaration ſpecified ; and that if the Attgr. 
ney for the Plaintiff ſhould fail in the Per- 
formance thereof, then no Judgment ſhall 
be enter'd for the Plaintiff againſt the caſual 
Ejector; nor ſhall the Tenant in Poſſeſſion 
confeſs Leaſe, Entry and Ouſter of the Te- 
nants in ſuch Declaration, mentioned at the 
57 K of the Iſſue between the Parties afore- 

aid. 


Of Appearance. 


If the Tenant in Poſſeſſion do not appear Judgment 
in due Time after the Declaration leſt with againſt the 
him, and enter into the Rule for confeſſing _ ane 
Leaſe, Entry and Ouſter, then upon 4/fida- 8 
vit made of the Service thereof, and No- | 
tice given him to appear, upon Motion the 
D 3 Court 


38 The Taw ok Ejectments. 
| Court will order Judgment to be enter'd up 
againſt the caſual Ejector. | . 
In Ejectment of any other perſonal Action, 
1 if the Defendant do appear upon the firſt 
firſt Return in Hillary or Trinity Term, there 
can be no Imparlance without Conſent, or 
ſpecial Rule of Court. 
Infant, how In Actions real and mix'd againſt an In. 
to appear- fant, he ought to appear by Guardian, and 
not by Attorney; and Judgment in Eje- 
ctione Firme in Banco againſt the Infant De- 
fendant, upon a Verdict had againſt him, 
was reverſed for this Cauſe. 1 Rolls Abr. 287. 
Lewis and Fohns. 7 | 
Ejectione Firme was brought againſt Tho. 
mas the Father, and J. the Son; the Father 
appeared by T. C. Attoryat' ſuum, and the 
ſaid J. per eundem J. C. proximum amicum ſuum, 
who was admitted per Cur ad proſequend, 


Infant, 3 this is Error: A Guardian and Prochein Amy 
Jay 7 or de- are diſtin, and a Guardian or Prochien Am 
ow. may be admitted for the Plaintiff... And a 
Prochein Amy is appointed by V. 1. c. 47. 
. 2. c. 15. in Cale of Neceſſity, where an 
= Infant js to ſue his Guardian, or that the 
The Diffe-. Guardian will not ſue for him; and theres 
| FENCE 8 . fore he is admitted to ſue per Guardian or 
r Prochein Amy, where he is to demand or 
FCtbeis Amy. gain; but when he is to deſend a Suit in 
—_— Actions real or perſonal, it always ought to 
| be per Guardianum, and the Guardian ought 
to be admitted per Cur, Therefore the De- 
fendant ought always to appear by Guar- 
Gian, and not by Prochein Amy; and alſo 
to admit the Defendant ad proſequend”, is 


ul, 
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ill, and prepoſterous. Cro. Fac. 649. May 
and Shepard. 


Pledges. 


Error of a Judgment in C. B. in Ejectione Pledges not 
Firme aſſigned in 1 Cro. 91, 594. in not aſſigned for 
certifying Pledges (on Diminution alledged) mo fra | 
in a Writ of Error, for. that Cauſe per Cur Oo 
Omiſſion of Pledges, or of one, is Error, a. . 
though after a Verdict; and the Defendant 
aiter in nullo eſt Erratum pleaded may pray 
Diminution, which cannot be granted but on 
Motion, and then only to affim the Judg- 
ment; yet when the Record is come in, 
it may be made uſe oi to avoid the Judg- 
ment; and b:cauſe Diminution was not 
prayed, the Court conceived it cannot be 
aſſigned for Error. 1 Keb. 278, 28 1. Hodges's 


Cale, | 
Bail. 


In Ejectment againſt Two, one does not 
put in Bail, it is Error. 2 Rolls Abr. 46. 
Dennis's Caſe. | | 

In Ejectment on Non Culp pleaded by the Common Bail 
Attorney for the Defendant, Verdict was for enter d after 
the Plaintiff, who had Judgment, and Error the Attorney 
was brought to reverſe it, becauſe no Bail _ 

was put in for the Defendant ; yet the Attor- 
ney being once retained by Warrant to put in 
Bail, and took his Fee, and being but com- 
mon Bail, though the Attorney was dead, 
yet the Bail was then enter'd, as of the ſame 

| D 4 Term 
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Term it ought to have been done. 3 Balſ?, 181. 
Denbam and Comler. „ 
Treſpaſs is within the Act of 21 Fac. which 
names Treſpals generally, but Ejeckment is 
not within that Act. Stat. 13 Car. 2. c. 2. 
oiders Bail on Error in Treſpals. 1 Kev. 295. 
Porcy's 8 ale. | | 7 
Note, Error without Bail is a Superſedeas 

in Ejectment, natwichſtanding the new Act, 
13 Car. 2. c. it being not within the ge- 
neral Word Treſpaſs |. Id. p. 308. Liften and 

Jobhuſon. | 

Tr. 14 Car. 2. B. R. Ordered, That com- 
mon Bail ſhall be filed ſor the Defendant, be- 
fore any Declaration by Bill in fuch Action 
fall be delivered to che Tenant in Poflet- 
ſion of the Lands in ſuch Declaration con- 
. tained; and that if the Attorney for the 
Plaintiff in B. R. ſhall fail thereof, then no 
Judgment for the Plaintiff ſhall be enter'd 
againſt the caſual Ejector, nor ſhall the Te- 
nant in Poije{lion conſeſs Leaſe, Entry and 
Owlter at the Trial: 
imaurlance, Attorney was made Leſſee in Ejectment, 
and he would not grant an Imparlance to 
the Detendant, as the Courſe is, becauſe he 

| is Attorney of this Court (B. R), and fo 
[ claims Privilege that the Defendant may an- 
1% r him this Term, or eiſe he will enter up 

Judgment againit him for want of a Plea. 
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CH AP. IV. 

Againſe whom Ejectione Firme lies, or not; 
and of the caſual Ejector. Of the old Way of 
Sealing Leaſes of Ej ectment by Corporations, 
by Baron and Fume; in what Cafes now to be 


uſed. | | 


Fectione Firme againſt one Simal cum had 
been ruled to be good, and ſo uſed in 
the Common Pleas, though heretofore it was 
adjudged to the contrary. Stiles Rep. 15. 
It lies againſt Baron and Feme. Lib. 
Intr. 253. 9 Rep. 77. e. Peytoe's Cale. Plo. 187. 
It lies againit the Ejector or Wrong Doer, 
be who he will. | | 
BB Whea the Courſe was to ſeal an Eject. Who was ac. 
ment to try a Title of Land, the Ejector couated an 
in Law was any Perſon that comes upon any og ſor⸗ 
Part of the Land, Cc. in the Ejectment- . 
Leaſe, though it bs by Chance, and with 
no Intent to diſturb the Leſſęee of Poſſeſſion, 
next after the Sealing and Delivery of the 
Ejectment. Leaſe; and ſuch an Ejector was a 
good Ejeæctor, againſt whom an Action of 
ecbiane Firme may be brought to try the 
Tiele of the Land in Queition. But he that 
Was to try a Title of Land in Ejectment, 
ought not to have made an Ejector of his 
OWN, again whom he might bring his Action; 
or to conſent or agree with one to come up- 
on the Land let in the Ejectment-Leaſe, with 
5 | an 
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an Intent to make him an Eje&or, and to 


bring his Action againſt him; for by that 


Means, the Tenant in Poſſeſſion of the Land 
was aſter put out of Poſſeſſion by a Writ of 


2 Habere fac poſſeſſione m, without any Notice 


given to him or his Leſſor of the Suit. But 


now the Law is otherwiſe, and altered by 
the new Way of Practice; for now it is not 


uſual to ſeal any Leaſe of Ejectment at all in 
this Action, but the Plaintiff that intends to 
try the Title, feigns a Leaſe of Ejectment in 


his Declaration, and Ejector, and draws a MW 
Declaration againſt his own Ejector, who 
ſends or delivers a Copy thereof to the Te- 
nant in Poſſeſſion, giving him Notice to ap. 


pear and defend his Title, or elſe the Eje- 
ctor will confeſs, or ſuffer Judgment by 
Default: But if the Tenant or the Leſſor 


will defend the Title, then it is uſual jor | 
them to move the Court that they may be 


made Ejector to defend the Title, (that is) 
the Tenant appears, and conſents to a Rule, 


with the Plaintiff's Attorney, to make him- B 


ſelf the Defcndant in the Room of the ca- 


ſual Ejector; and this the Court will grant, 
if he will confeſs Leaſe, Entry, and Ouſter, 


and at the Trial ſtand meerly upon the Title; 
but if they do not at the Trial confeſs Leaſe, 


Entry, and Ouſter, then the Judgment ſhall 
be enter*d againſt the caſual, (viz.) the Plain. 
tiff's own Ejector. al 
Note, The Court ſaid in Addiſon's Caſe, . 


Mod, Rep. 252. That they take no Notice ju- 


dicially, that the Leflor of the Plaintiff is | 
the Party intereſted, therefore they puniſh | 
the Plaintiff if he releaſs the D : 

ut 


« 
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The Law of Ejectinents. 
but in Point of Coſts they take Notice of 
him. | nul | 


But before I proceed further, I hope it will The old Way 
not be tedious a little to ſhew how the Law of ſealin 
and Practice was taken when Ejectment- Leaſes o 
Leaſes were ſealed, and Entries to be duly Bjectment. 


made, and Warrants of Attorney made to 
deliver the Leaſe upon the Land by a Corpo- 
ration, Baron and Feme, &c. eſpecially con- 
ſidering that in inferior Courts the old 
Way of actual ſealing Leaſes is continued. 
Winch 50. 1 Brownl. 129. Godb. 72. Earl of 
W Kent's Caſe. | 
And Firſt, The Way to execute a Leaſe 
to try a Title, the Land being in many Mens 
Hands, was to enter into one of the Par- 
els, and leave one in that Place, and then 
he muſt go into another, and leave one 
here, and ſo of the reſt; and then after he 


ad made the laſt Entry there, he ſealeth 


Wand delivereth the Leaſe; and then thoſe 
Men that were leſt there muſt come out of 
he Land. But when a Title was to be tried 
y Ejectment, and a Leaſe to be executed 
Wy a Letter of Attorney, the Courſe was, 
hat the Leſſor do ſeal the Leaſe only, and 
deliver it as an Eſcrow, and the Letter of 
Attorney, and deliver the Letter of Attor- 
ey, but not the Leaſe; for the Attorney 
muſt deliver that upon the Land. And upon 
Hjectment brought of Land in Two Vil- 
iges, as of an Houſe and Forty Acres of 
Land in A and B. and a ſpecial Entry in the 
Land adjoining to the Houſe, (vix.) the put- 
ting in of an Horſe which was drove out of 
the Land by che Defendant; this was ad- 

judped 


a4 


By Corpora- 


tion. 


The Law of Ejectments. 
judged a good Entry for the Land in both 
the Villages per totam Curiam, So of Lands 
in one County. Palmer 402. Argoll and 


Cheney. | 
The Corporation of Mercers were ſeiſed 


of the Lands in Queſtion, in the ſeveral | 


Poſſeſſions of two Men; and being ſo ſeiſed, 
made a Deed of Leaſe to the Plaintiff, and 


a Letter of Attorney to deliver the Deed 
and the Poſſeſſion. The Attorney enter'd i 


upon the Poſſeſſion of one of the Men, and 
there delivers the Deed, and after enters in 


the Poſſeſſion of the other, and there doth 


deliver the Deed: The Queſtion was, If it 


were good for the Land for which the ſe. 
cond Delivery was, becauſe one Deed can. 
not have two Deliveries? But the Court 


held, it ſhall be intended the firſt Delivery 


By Baron and 
Feme, 


was good for all; and it ſhall not be intend. | 
ed but that the two Men had Poſſeſſion only 
as Tenants at Will to the Corporation, and 
then the Delivery of the Leaſe in one 
Place is good for all; and it ſhall not 


be intended they had an Eſtate for Years 
or Life, except the contrary be ſhewed. _ 
Baron and Feme join in a Leaſe by In- 


denture to B. rendring Rent for Years, and 


make a Letter of Attorney to ſeal and deli- 


ver the Leaſe upon the Land, which is done 
B. brought Eje&ment, and declares of a De- 


f. 3. 


mile made by the Baron and Feme ; and i 


upon Evidence to the Jury it was ruled 
per Cur?, That the Leaſe will not maintain 


the Declaration; for Feme-Covert cannot 


make a Letter of Attorney to deliver 2 


Leale of her Land, but the Warrant of At- 
torne) 


2 
2 


3 
* 
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torney is meerly void; ſo that this only is a 
Leaſe of the Husband, which is not main- 
tained by the Declaration. But Hopkins's 


Caſe in Cro. Car. 165. is againſt this, where 
the Plaintiff declared of a Leaſe made by 


Baron and Feme. On Not guilty, it appear'd 


on the Evidence, that the Leaſe was ſealed 


and ſubſcribed by them both, and a Letter of 


Attorney made by them to deliver it upon 


the Land. Per Cur, It's a good Letter of 
Attorney by them both, and the Leaſe 


well delivered, and it is a Leaſe of them 


both during the Husband's Life. Teho. 
Wilſon and Rich, 2 Brownl. 248. Plomer's 
Caſe, Cro. Car. 165. Hopkin's Caſe, 2 Leo- 
nard 200. 
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The new Pradlice in Ejeò ments. Of delivering 
Copies of Declarations, Ejectment in inferior 
Courts, Of confeſſing Leaſe, Entry, and Ou. 

er, and Rules of Court relating thereunto, | 
Of Refuſal to confeſs Leaſe, Entry, and Ouſter, | 
and the Conſequence. A Note in Writing of | 
the Tenants in Poſſeſſion, Of taxing Coſts on 
Refuſal to conſeſs Leaſe, Entry and Ouſter. Of 
how much the Defendant ſhall confeſs Leaſe, 
Entry and Ouſter. Ejedtment on Nonpay- 
ment of Rent, Leaſe defective. In what Caſes 
| there muſt be an actual Entry, and where it is 
ſupplied by confeſſing Leaſe, Entry and Ouſter. 
Hhere the Defendant ſhall not be compelled to 
deliver a Note in Mriting of what is in his 
Poſſeſſion. Rules concerning one's being made 
Defendant. If 2 Parliament-Man may be ad- 
mitted Defendant of the Ejectment Leaſe. One 
may lay as many Demiſes in @ Declaration in 
 Ejeftment as be pleaſe. h | 


He W neceſlary the Knowledge of this 

| Practice is to one who would manage 
his Client's Cauſe with Diſcretion and Suc- |. 
ceſs, is ſufficiently apparent, and needs no 

further Recommendation. 5 


The new Practice of Ejeet ments. 


Note, By the new Way of Practice, it's not q 
uſual to ſeal any Leaſe of Ejectment at all in 
4 8 any I 
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any Action of Treſpaſs and Ejectment, ex- 


cept only where an Houſe or Land is empty, 

and that Perſon who was laſt in Poſſeſſion is 

run away, and you cannot find any fit Per- 
ſon to deliver the Declaration to, then you 
muſt pioceed the old Way, by ſealing a 

g Leaſe upon the Ground; and give Rules to 
plead, (but you cannot have Judgment againſt 
the caſual Ejector without a Motion of Court 
for that Purpoſe, after the Rules of Plead- 
7 ing are out) and except in caſe of Inferior 


„„ Corporations. . | 
y i And by this new Practice, a Copy of the 
; Declaration in Ejectment is to be delivered 


* to the Tenant in Poſſeſſion or his Wife, 
4 (2. If Son or Daughter, or Servant, be 
good, Vide Infra; ) and upon ſuch Copy 
„, chere muſt be an Indorſement or Subſcription 
% in Engliſh, acquainting the Tenant what it is, 
n and for what; which Indorſement or Sub. 
ſcription muſt be read to the Tenant, or his 
E Wite, by him who delivers the ſame, at the 
Time of the Delivery thereof. If the Te. 


8 


next Term, then upon Afidavit made of the 
Delivery of a Copy of the Declaration there. 


and reading of ſuch Indorſement or Sub- 
{cription, or acquainting them with the Con- 
tents thereof, the Court will make a Rule 
ſor the Tenant to appear and plead by a cer- 
tain Day; at which Time, if che Tenant 
© appears, he muſt by his Attorney file Com- 
mon Bail, and draw up a Rule to confeſs 


- Judge's Chamber, and give Notice thereof 
| N to 


Leaſe, Entry and Ouſter, and leave it at a 


Ot delivering 


Copies of De- 


clarations. 


nant doth not appear the Beginning of the 


© unto annexed unto the Tenant or his Wiſe, 


Ejectment 
in inferior 
Courts. 


thinks fit. 


upon ſuch Judgment. 


The Court will no 


The Taw ok Ejectmeuts. 

to the Plaintiff 's Attorney, to proceed if he 
But if the Tenant in Poſſeſſion 
doth not appear by the Time appointed by 
the Court, Judgment will be enter'd up 
againſt the caſual Ejector by Default, and 


the Tenant in Poſſeſſion Will be turned Olle 
of his Poſſeſſion by Habere fac Poſſeſſionem 


t ſuffer the Plaintiff to 
amend his Declaration in Ejectment after 
Delivery, and before Plea pleaded; but the 
Plaintiff muſt ſtand and fall by his Declara. 


tion as it is, or deliver a new Declaration, 
It is ſufficient in Ejectment brought to try 


the Title of the Land, if the Tenant in Poſ-. 


ſelſſion of the Land have a Copy of the De- 
claration delivered to him or his Wife, tho 


he be an Under-Tenant, and altho' no No. 
tice be given to the proper Tenant, or to the 


Owner of the Land. Hill. 23 Car, 2. B. R. 


To deliver a Copy of a Ra to a 


Servant is ſufficient by Dolben, but by Holt it ; 
is not; but to the Wife it was good, There 
is a Difference between this and a Subpena, | 


which may be delivered to a Servant ; the 


Reaſon is, becauſe the Law is tender in caſe | 


1 #, & My © | E 
a Teaſe be Leſſor in Eject. 


ment, his Diſclaimer in Pais will avoid the 


of Pofleſſion. 
If Truſtee of 


Plaintiff's Title. 2 Keb. 754, 


It muſt be obſerved, (as was adjudged in 
the Mayor of Briſtol's Cafe) that there, or in 
any other inferior Court, they cannot make 

Rules to confeſs Leaſe, Entry and Ouſter, a 
in the Courts of Meſeminſter, but they muſt 
5 e actual 


. 

* 
is 
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actually ſeal the Leafe, as at Common Law. 

And ſo it was in Sherman and 74's Cale, 

where it was moved, That the Defendant, 

who by Habeas Corpus had removed an Eject- 

ment out of the Sheriff's Court, might con- 

{ent to a Rule of Court, that he ſhould con- 

fels Leaſe, Entry, and Ouſter ; but the Court 

refuſed, the Delendant not being bound by 

| the Rule below, becauſe they cannot proceed 

by Way of delivering Declarations to the Te. 

nants in Poſſeſſion, but as at Common Law | 

by actual Leaſe ſealed: And by Hyde, all the Trials below, 

Trials below are tried in the caſual Ejector's how. 

Name by him that is Tenant in Poſleflion, 

to avoid Charge. P. i6 Car. 2. B. R. Mjc. 

16 Car, 2. B. R. | | XT 

here the Freeholds are ſeveral, and one Where the 

Defendant gives a Note of what is in his Freeholdsate 
Polleflion, the Plaintiff mult fever his Action, 0 ee 8 

| . , x tiff mu 

elſe the Defendant might loſe his Coſts, for fever his 

| Which on Severance he would have legal Action. 


Remedy, And here is no Inconvenience, 


becauſe the Plaintiff may take Judgment 

againſt his own Lectot for the teſt, and the 
Detendant ihal! nor conteſs Leate, Entry and The Defen- 
Oulter of all, but only of fo much as is in dant not ro 
his own Policthon, which is the only Way confels Leaſe, 


Jo fave his Colts. And Mediicat's Cafe was, Gustl f 


where the Plaintiff's Title is only by the any more than 
| Deane of A. and the Defendant's ſeveral, is in his own 
the Plaintiff affered oo ſecure Coſts ſeveraliy Potlfhon, 
to all; but he was ordered by the Court to 
doliver ſeveral Declarations, that none may 
detend tor more than is in his own Polle(: 
ſion, elſe che Plaintiit might clap in an 
Acte of tis own co fave Colts: And Apree- 
= ments 


. 
| 
j 

4 
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ments of Parties are no Guide to Rules, but 
would make the Court but arbitrary; and 


this Rules is no Hindrance of Trials at Bar, 
where many Defendants have but the ſame 


Title. Trin, 21 Car. 2. BR, Mediicot's 


In Ejectment the Ouſter was conſeſſed 

of a Third Part, of a Fourth Part, of a Fifth 

Part, in Five Parts to be divided; which by 

The Ineonve- Hide is very inconvenient, and crept in ſince 
nience of the the new Rule of leaving Declarations, the 


um pore Lands being in ſeveral Places diſtin& from 


' Clarations. each other, and may be held by ſeveral Ti. 


tles, Which could never be, had the old 
Courſe of actual Ejectment continued; but 
on Suggeſtion that the Title was but one, 
and one Plaintiff, and one Defendant, it was 
admitted. ich, 15 Car. 2. B. R Cole and 
* Skinner, | | | 
le for Secundo Anne, in Hojderſtafft_and Saunders's "i 
Attachment Caſe, Serjeant Hooper moved for an Attach⸗ 
againft At- ment againſt an Attorney, and ſome more, 
torney, for who had got one in quiet Poſſeſſion turned 
procuring”: out, thus: He got one to come upon the Land, 
of quiet Poſ. Who aſſumed the Name of the Tenant in 
ſeſſion, —Poſſeflion, and owned himſelf to be the Man, 
and got the common Affidavit of Service to 

him by the borrowed Name, as Tenant in 
Poſſeſſion, having delivered a Declaration to 
him before, and thereupon got Judgment 
againſt the caſual Ejector, and turned the 
Tenant, who was wholly ignorant of all 
this, out of Poſſeſſion. Upon Affidavit of 

this Matter, all the Accomplices were order- | 

ed to attend; for though the Court looked 

upon it as a very great Offence, they would 
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not at firſt Daſh grant an Attachment, but 
ſaid, that it being in a criminal Matter if En- 
deavours were uſed to ſerve them with the 
Rule, and they could not be found upon . 
fidavit of that Matter, they would grant an 
Attachment without requiring perſonal Ser- 
vice. | 
Formerly, after a Nonſuit at the Aſſize, 
for want of confefling Leaſe, Entry, and 
Ouſter, the Plaintiff*s Attorney immediate- 
ly made out a Writ of Poſſeſſion: But the 
Practice is ſince altered, ſo that now it can- 
not be done till after the Poſtea comes in at 
the Day in Bank ; for it may be, there was 
no due Notice of Trial given, or there may 
be ſome good Reaſon to ſet aſide the Nonſuit. 


Per * Lilly, | | 
In Ejectment where there are divers De- 


W fendants, who are to confeſs Leaſe, Entry, 

and Ouſter, if one doth not appear at the 

Trial, the Plaintiff cannot proceed againſt 

the reſt, but muſt be nonſuited. 1 Ventr. 

In Ejectment the Plaintiff ſhewed Copy of In what Caſe 
Four Acres to fave Coſts, the Title being pruning 
on Will or no Will; but not being able to — | 
prove where particularly, the Court gave neral Confeſ- 
Leave to the Defendant that claimed by the ſion of Leaſe, 
Will, to retract the general Confeſſion of Entry, and 
Leaſe, Entry, and Ouſter, as to this, and to "PE 
have Judgment againſt the caſual Ejector. 


; M22 Cor. B, R. Hyde and. Preſton. 


* 
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: if th Defendant refuſe to confeſs Leaſe, Entry, 


Of the Defen- 


and Ouſter, the Rules are thus: 


Where the Defendant was by Rule of 


dant's Refu- Court at the Trial (which was to be at the 


ſal to confeſs 
Leaſe, Eatry, 
and Ouſter. 


To pay no 
Coſts. 


. R. 1 Keb. 242. 


Bar) to appear and confeſs Leaſe, Entry, and 
Ouſter, and to ſtand upon the Title only, 
yet at the Trial he would not appear; up- 
on which the Plaintiff was nonſuit, and 
yet Judgment was for the Plaintiff upon the 
Rule, and he was ordered to pay the Ju- 
ry. And in Davies's Caſe, 13 Car. 2. B. R. 
H. deſired to be made Defendant, confefling 
Leaſe, Entry, and Ouſter, and at the Tria 
reſolved ſo to do; but the Court denied 
that he ſhould pay Coſts, becauſe thereby 
the Plaintiff hath recovered, and fo hath 
the Fruit of his Suit. But in Williams and 
Hull's Cale, on Trial at Bar the Defendants 
refuſed to confeſs Leaſe, Entry, and Ouſter. 
Per quod the Plaintiff was nonſuited; and it 
was moved, that in regard the Default was 
the Defendant's, that the Plaintiff might have 
Attachment againſt the Defendant, accord- 
ing to the Courſe of the Common-Bench, 
which the Court granted. So upon a Judg- 
ment againſt his own Ejector in Default of 
confeſſing Leaſe, Entry, and Ouſter, with- 
out a ſpecial Rule, no Coſts ſhall be paid 
by H the Tenant in Poſſeſſion, that made 
this Default, becauſe the Plaintiff hath Bene- 
fit of his Suit, (wiz) Judgment againſt the 
Ejector, whereby he may recover Poſſeſſion. 
States, p. 425. 13 Ci. 2. B. R. 15 Car. 2. 


In 


„ 
j 
We 
% 
. 
* 
ts 
"4 N 
RF 
* 
9 
3 
* 
« 
: 


The Law of Ejectments. 53 

In Trin. 15 Car. 2. it was ordered by the 

Court, that in every Action of Treſpaſs and 

Ejectment, where by Rule of Court the De- 

fendant ought to confeſs Leaſe, Entry, and 

Ouſter, for ſo much of the Premiſſes in the 

Declaration mentioned as is in the Poſſeſ- 

ſion of the ſaid Defendant, or his Under- 

Tenants, the ſaid Detendant's Attorney ſhould 

forthwith deliver to the Plaintiff's Attorney A Note in 

a Note in Writing of the Tenements ſo be. rey ing of 

ing in the Poſſeſſion of the ſaid Defendant, 8 

or his Under- Tenants. 235 ] 
It the Defendant doth not at Ni prius con- 

fels Leaſe, Entry, and Ouſter, according to 

the Rule, then the Plaintiff mult be nonſuit; 

but there muſt not be any Colts taxed againſt Of̃taxing 

him, but the Rule for confeſſing Leaſe, En. Coſts upon 

try, and Ouſter, muſt be carried to the Secon- Reſuſaſ to 

dary, who taxes Coſts upon it, which muſt confeſs Leaſe, 


be demanded for the Defendant ; and if the Cc. 
fame are not paid, the Court will, upon an 
| Affidavit and a Motion, grant an Attachment 


againſt the Defendant. 


The Form of the Rule of confefling Leaſe, 
Entry, and Ouſter in B. R. & B. C. Vide 


infra. 


8 


Where con · 
feſſing Leaſe, 
Entry, and 
Ouſter, will 
ſupply an 
ada Ouſter, 
Or not. 


The Law of Ejeaments. 


Of the Effect of an Entry according to the Rule 
and where it will ſupply an actual Ouſter, and 
where not, 5 


Ejectment was brought by Deviſee of a 
Rent, on Condition, that if a Legacy be 
not paid yearly, &c. that it ſhall be lawful 
for the Deviſee to enter; and after the De. 
mand made of the Rent, this Action was 
brought, and the Leaſe, Entry, and Ouſter, | 

was confeſſed. Per Windham, this is only of | 

an Entry ſufficient to make the Leaſe that 
entitles to the Action, not of an Entry that 
gives Title to the Land; and for Non-pro- 


ving of an actual Entry, the Plaintiff was 


nonſuited; but otherwiſe in caſe of a Leaſe 
rendring Rent, to be void by Re- entry by 
Non. payment. In the Ejectment there was 
a Rule for confeſſing Leaſe, Entry, and Ou- 
ſter, and the Queſtion was, Whether this 
be ſufficient without Proof of actual Entry? 


Per Tales, Chief Juſtice, the Confeſſion is | 
ſufficient, elſe in every Caſe of Diſſeiſin, &-c. Þ 


the Entry muſt be proved; but in Aſſignment 


of Aſſignee of Leſſee, ſuch Confeflion doth Þ 


not avoid the Aſſignment, but that muſt be 
proved; and this is as actual Leaſe on the 
Land, which cannot be without Entry. And 
ſo is 1 Ventr, 248. Anonym, The Leſſor of the 


_ Plaintiff had a Title to enter for a Con- 


dition broken for Non-payment of Rent; 
Leaſe, Entry and Ouſter was confeſſed, and 
the Court was moved, that in regard that 


the Leſſor having ſuch a ſpecial Title, and | 


The Taw ok Ejectments. 
no Eſtate till Entry, whether ſuch an Entry 
ſhall be ſupplied by the general Confeflion, 


1 or that there ſnould be an actual Entry: And 


it was held, it ſhould be ſupplied by the ge. 
neral Confeſſion. But by Hales, if A. lets 
to B. and B. to C. to try the Title, the con. 
feſſing of Leaſe, Entry and Ouſter, extends 
only to the Leaſe made to C. and not to 


that made to B. F. 26 Car. 2. B. & Abbot 
and Sorrel's Caſe 25 Car, 2. B, R. Wi. 
ther anc — Ventr. 248. Anonym. 

n Otely and Norton's Cafe, M. 22 Car. 2. 


B. R. Judgment was prayed for not con- 
ſeſſing Leaſe, Entry, and actual Ouſter, by 
one Coparcener againſt another. Per Cur”, 
On the former Rule to confeſs Leafe, Entry 
and Ouſter generally, actual Ouſter need not 
be confeſſed, and Judgment was againſt the 
caſual Ejector. The Rule to confeſs Leaſe, 
Entry, and Ouſter, does not extend to con- 
fels actual Entry upon a Leaſe, which is the 


=o TY Title: But the Court ſaid, an Entry ſhall 


the other Side. The Caſe was upon Evi 
dence to a Jury at the Bar. The Plaintiff's 


Title was a Leaſe for Five thouſand Years, 


which Leaſe was ſealed and delivered at 
London; and the Council for the Defendant 


| would put the Plaintiff to prove an actual 
Entry by Force of this Leaſe ; for ic was 


agreed, that the Rule to confeſs Leaſe, Entry 
and Ouſter, doth not extend to it. But per 
Cur”, It ſhall be intended that he enter'd, until 
the contrary be proved on the other Side. 
A. 22 Car. 2. Okely and Norton, Sid. p. 223. 


Lang born and Merry. 
E 4 In 


E 


The Rule to 

confeſs Leaſe, 
Entry, and 
Ouſter, does 
not extend to 


l be intended until the contrary be proved of confeſs actual 


Entry upon a 
Leaſe which 
15 the Title. 


56 
Ejectment on 


No -pay ment Chię 
of Rent. 


dition by 
Leſſor makes an actual Entry, and ſo avoids 


The n of Ejcqments, 


it the Leſſee break his 2 
Jon- payment of Rent, and the 


the Leaſe, and then brings Ejectment, &c. 
we cannot fer aſide his Ejectment on the Lef- 
ſee's paying his Rent; but if the Leſſor doth 
not make an actual Entry, but brings Eject- 
ment, we will not gompel the Defendant 
to contels Leaſe, ES; ; 5 Ouſter, if he 
will bring the Rent into Court; for in ſuch 

Cauſe we can take Care that the Leſſor ſhall 
5 have Advantage of our Rule. 

It che Leate be defective, we can give 
no Judgment , and the Rule of Court doth 
not bind the Deſendant to confefs the Leafe 
otherwiſe than you have made it. Stiles 


Rep. 343. Theoball's Cale. 


Upon a rial in Ejectment, the Title of 
che Plaimiff's Leſſor appeared' to be by a 
Remainder, limited to him for Life upon di- 
veis other Eſtates, and that there was a: Fine 
and Proc lamation; but he, within the Five 
Years aſter his Fitle accrued, ſent Two Per- 
ſons to deliver Declarations upon the Land, 
as the uſual Cruſe was upon Ejectments 
brought. Per Cur', This is no Entry or 


Claim to avoid the Fine, he having given no 


expreſs Authority to that Purpole; and the 


Confeſſion of Leaſe, Entry and Ouſter, ſhall 


uy prejudice him in this Reſpect. A. 25 Car. 


5 CLE = —— j 


vs 3 wWw 


9 i 4 


— — TD TT7_ 152 ww „ 2 


FS 


The Law of Ejeetments. 57 


As for one?s being made Defendant, the 
| Rules are thus: | 


He that deſireth to be made Defendant The Defen-- 
in Ejectment for as much as is in his Poſſeſ- daneto give a 
ſion, or of his Under Tenant, muſt give a 1 er wu 
Note to the Attorney of the Plaintiff in ſeſfion. . 


Writing of what the Particulars are, of 


which he is in Poſſeſſion, or his Under-Te- 


nant, to prevent Delay at the Aſſizes. Zr. 


15 Car. 2. ſo ordered. | I 
Ejectment for Two Meſſuages, Two Gar- The Court 
dens, and 70 Acres of Land, 15 of Mea. Towne not 
dow, Oc. in M. The Plaintiff delivered Phaintift = 
Two Declarations to TWO Fenants only; deliver a Note 
and as to the Lands in their Poſfeflion, che in Writing 
Defendant enter'd into the common Rule; what Lands 
but becauſe he had made feverai ſmall Pur- r- ade 
chaſes in that Pariſh, and the Plaintiff claim'd tion, being 
20 Acres lately granted to him by Leaſe front general. 
the Biſhop of Glouceſter, therefore he moved, 
that the Plaintiff might give a Note in Wri- 
ting before the firſt Day of the next Term, 
what Lands in particular he claimed, and 
where ſuch Lands lie, and in whoſe Poſſeſ. 
ſion, exc, or otherwife that he might not 
proceed to a Trial at the next Aſſizes; for 
the Defendant not knowing what Lands the 
Plaintiff would claim, could not tell what 
burchaſe- Deeds to produce at the Trial. 
2 nn aliocatur. 4 Mod. 214. Gum verſas 
iC. | 8 . : 8 


If 
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If the Defendant in Ejectment will not 
plead according to the Rules of the Court, 
there muſt be Affidavit made of the ſuffici- 
ent ſerving of the Declaration, and then 
Council muſt move upon that Eje&ment to 
have Judgment againſt their own caſual Eje- 
ctor, which the Court will grant, and make 
a Rule, that unleſs the Tenant in Poſſeſſion 
will appear, and become Defendant within 
ſuch Time as the Court ſhall think fit, that 
Judgment be enterꝰd againſt the caſual Ejector. 
He that deſireth to be made Deferidant in 
Ejectment for ſo much as is in his Poſſeſſion, 
muſt give a Note what the Particulars are 
of which he is in Poſſeſſion, to prevent De- 
lay at the Aſſizes. 1 Keb. 677. : 


In Ejement it wa ved by Serjeant if 
Tapas, chat a Parliament-Man, Leſſor of 
the Tenant in Poſſeſſion, might be admitted 

Defendant, leſt the Default of the Tenant 
might prejudice him ; but the Court denied it, 
having adviſed with the Prothonotaries, who 
ſaid, that no privileged Perſon could be ſo ad- 
mitted : Then it was prayed that the Lord 
Halifax, being Guardian to the Earl of Pli- 
mouth, might be admitted Defendant, leſt the 
Tenant in Poſſeſſion ſhould make Default; 
but the Court denied it, for that the Lord 


Halifax being a Parliament-Man, might inſiſt 


on his Privilege. But they agreed, that the 
Lord Halifax thould name ſome other Perſon 
of Note to be Defendant, who accordingly 
nominated one Berkley, one of the Tenants 


in Poſleflion, and he was allowed per Cari, 
and a Trial at Bar for the next Term. | 


If 


ns 
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If in Ejectment a Declaration be deliver'd, 
and F. S. ſecundum regulam Curie, be admit- 


ted Defendant, and enters his Appearance 


with the Philizer ; if then he leaves his Plea 
Not guilty in the proper Office of the De- 
claration, with a Certificate of his Appea- 


rance from the Piwlizer, and then he muſt 
| ſtrike the caſual Ejector out of the Declara- 


tion, and put in the Defendant; in ſuch Caſe 


the Plaintiff cannot ſign Judgment againſt the 


caſual Ejector, neither on pleading ſuch Ad- 
mittance is the Plaintiff bound to give a 


new Declaration. 


Two Defendants, 


No Perſon ſhall be admited to be Delen- 


dant in Ejectment with the Tenant in Poſſe: 
ſion, but he that hath been in Poſſeſſion, or 


receives the Rent. 5 V. & M. B. R. 


If there be two Ejectors named in one 
Ejectione Firme, one of them may be found 
guilty of the Treſpaſs and Ejectment, and 
the other, as the Caſe may fall out, ſhall be 
acquitted; and yet the Action is well brought, 
becauſe there is a Treſpaſs and Ejectment 
found againſt one of the Defendants. But 
now by Stat. 8 & 9 M. 3. c. 10. unleſs the 
Judge, before whom the Cauſe was tried, cer- 
tifies immediately after the Trial in open 
Court, that the Plaintiff had a reaſonable 
Cauſe for the making ſuch Perſon Defendant 
in the Action, the Defendant ſhall have his 
Coſts as if a Verdict had been given againſt 


the Plaintiff, 


2 . By 
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By Pinſen: in B. C. if one move that 
the Title of the Land do belong to him, 
and that the Plaintiff hath made an Ejector 
of his own, and therefore prays, that giving 
Security to the Ej:&or to ſave him harm. 
lefs, he may defend the Title, the Court 
will grant it, but will not compel the Plain- 
| tiff to confeſs Leaſe, Entry, and Ouſter, 
Difference except he will be Eje&or himſelf. But it 
berween the js not fo in the Court of King. Bencb, for 
ene lx _ there in both Caſes they will compel him 
a enen to confeſs Leaſe, Entry, and Ouſter. Stiles 
Pleas. Rep. 368. HO | 
| He thatis The Courſe of the Court is, That one 
made Defen- that cometh in to be made Defendant in 
dancin Eje&- Ejectment, upon his Prayer confefling Leaſe, 
ment nor 10. Entry, and Ouſter, ſhall nor be charged with 
. any Actions by the By; becauſe he comes 
by the By. in without Proceſs or Arreſt, only to de- 
fend the Title. | 
Motion to al- In Ejectment after Declaration, and before 
ter the Plain- Plea, he Which had the Title moved the 
tiff, and why. Court for to alter the Plaintiff, becauſe he 
| was to give Evidence; and the Court agreed 
to it, that he ſhould alter the Plaintiff pay- 
_ Ing Coſts, and giving Security for new Colts: 
And they may alter the Plaintiff in this 
Action upon the fame Reaſon that. they 
may alter the Defendant, which is uſually 
done. 1 Siderf. p. 24. | 
After Default Note, After Dbfaul (in Ejectment), the 
in Ejectment Defendant may confeſs Leaſe, Entry, and 
the Deſendant Ouſter, and may give Evidence, and have 
may confeſs all Advantages (except Challenges 1 
Leaſe, Entry, AP Pt allenges), and if 
and Ouſter. the Plaintiff becomes nonſuir, any one for 
. | tho 


The Law of Ejectments. ” 


the Defendant may pray it to be recorded. 


N Trials per Pais, 195. „„ b 
Rd Tbe Defendant was by Rule of Court at 
| the Trial,, which was to be at the Bar, to 
* appear and confeſs Leaſe, Entry, and Ouſter, 
„ and to ſtand upon the Trial only; yet at the 


Trial he would not appear, upon which the 
Plaintiff was nonſuit, and yet the Judgment 


„ vas for the Plaintiff u on the Rule, and he 

5 was adviſed to pay the Vos. Stiles Rep. 425. 

n Ag and Mounmney, 

ah Of the E j ect ment. Leaſe. 

0 You may obſerve what before is ſaid, 

4 That it's a feigned Leaſe, and by the new 

h Rule is to be confeſſed; and it's laid ſome- 

| times for Three Years. or Five, or Seven 

a Years. And it is good to lay it for longer 

”” [E than Three or Five Years ; for I have known 
by Injunctions and other Dilatories it hath 

5 vorn Five Years out, and then the Plaintiff 
cannot have judgment without beginning | 
4 4e novo. And therefore Pemble and Sternes Enlargement 


Caſe being adjourned into the Exchequer- of the Leaſe 

Chamber, the Court order'd an Enlargement — 4 Pa vs 

of the Leaſe or Term from Seven to Twelve eee * 
4 Ourr. 

Years, which they may do by Law, no Leaſe 

ever being actually ſealed, but declared on, 

and conſented to. Trin. 21 Car. 2. Pemblp 


ang Sterne's Caſe., 
Ife Leaſe was 24 Sept. Habend, from Ai. 
chaelmas next, virtute cus the Plaintiff en- 
ter'd, and ſaid not when. Per Cer', It ſhall 
be intended on the Day after Michaelmas ; Yirture cufu 
but if it had been, Virivie cujus be euter'd he euter d. 
cod 


N 
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How the 
Leaſe to be 
made where 
there are ſe- 
veral Parts 
uncertain 


claimed. 


The Law of Ejectments. 
cod" 24 Day of Sept. it had been ill. Eaſcb. 


26 Car. 2, Halla Sc . | 
"Leaſe of all Warrants, Ejectment of Part. 


Ejectment by Leſſee of Leſſee of the whole 
by the Daughters and Heirs of Sir Peter i 
Vanlore, which was made by reaſon of the 
Uncertainty of the Part claimed by the 
Plaintiff 2 Keb. 790. 

You may lay as many Demiſes in a De- 


claration in Ejectment as you pleaſe, and 


if the Plaintiff recovers upon one of them, 
it's ſufficient pro tanto; as if for Lands 
in Gavelkind the Plaintiff declares, That 
A. B. C. D. &c. 10 Dec. &c. did demiſe to 


him 100 Acres of Land, habend, c. and 


alſo that C. D. demiſed to him one Sixth Part 
of the ſaid 100 Acres of Land, habend', &c. 
and alſo that the ſaid E. F. demiſed to him 


one Third Part, and alſo one Sixth Part of 7 


the ſaid 100 Acres of Land, babend, &c. by 


Vertue of which ſeveral Demiſes he enter'd, 


Leaſe to try 
Title, no 
Maintenance. 


and was poſſeſſed. 3 Lev. 117. 

Leaſe made to try a Title in Ejectment, 
15 not within the Statute of buying of Titles, 
if it be not made to great Men, but to a Ser- 


vant of him that hath the Inheritance. 2 Brown- 


low 133. 1 Inſt. 369. a. EE” 
Note, Ejectment may be brought upon 2 
Leaſe made in the ſame Term. 1 Ventris. 
Upon a Leaſe made by Husbands and their 
Wives for the Trial of a Title, and the ſame 
executed by Letter of Attorney ; the Leaſe 


and Letter of Attorney were only ſealed by 


the Husbands, and ſo not good. Per Cur, 
The Wives ought to have ſealed alſo, and 
the Entry of the Attorney ought to _ 
. 5 een 


The Law of Sjectments. 
been in all their Names. This by the old 
Courſe. 2 Roll. 2. 13. | | 


In Sbeirton's Caſe, 32 Eliz. reſolved, that 
the Leſſor may maintain the Suit of his 


Leſſee in Ejectment. Cited by Mr. Thomas 


_ in his Argument of Baniſter and Eyre's 
Caſe. 5 

Etjectione Firme counts in a Demiſe for 
# Years generally, and gives in Evidence an 
1 It was good by common Pra. 
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Of Declarations. Of what Things an Ejectione 
Firme may be brought or not, and how, De 
Domo, De Tenement', De Burgo, De 
Cubiculo, De Repoſitorio, De Capella, 
De Coquina, De Cottagio, De Pomatio, De 
Molendinis, De petia Tertæ, De Manerio, 
De Croſto, De 1 Clauſo, De 3 Roods of Land, 
De Parcela Terræ, De duabus Acris fundi, 
Ang! Hop. ground; De Decem acris Piſar', 
De zoo acris Waſt, De 1 tonſura, De Coa- 
bucine, De Rivulo ſeu aquæ curſu, De Pro- 
fit apprend', De Libera Piſcaria, De 100 
Acres of Bog, De goo Acres of Mountain in 
Ireland, De 40 Acris Boſci & 20 Subboſci, 
De Decimis, De Jampnis & Bruera, De 1 
Virgata Terrz, De Pannagio, De Herbagio, 
De libera Warrena, De Capella, De Car- 
rucat? Terræ, De Light: houſe, De 600 Acres 
of Fen Marſh, De quadam Fabrica, Angl' a 
Smith's Ship ; De Barony, De Dominio, De 
Commore, De Salino, De Ling-ground and 
Heath, De Rectora pro Proof of Part of an 
Houſe, De Mineris Carbonn'; De quodam 
Loco, vocat' le Veſtry. Ejeciment, and de. 
clares of Two ſeveral Leaſes of the [ame Thing, 
by ſeveral Perſons : De 6th Part of a Meſſuage 
in Two Pariſhes, Where the Evidence doth 
not maintain the Iſſue ; of Common of Paſture; 
of a Fair. De Curtilagio Of a Church. of 
708 an Houſe in Auſtrali vic. Anglice the High- 
0 | Street in Wincheiter, General Rules of Decla- 
| | | rations 
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Iſue Roll and the Imparlance Rill, Of Entry 
and Ejectment ſuppoſed before the Commence- 
ment of the Leaſe: The Entry ſuppoſed after 
the Poſtea virtute cujus, How taken and ex- 
pounded where the Demiſe is laid before the 
Time in the Declaration. Habend' a die da- 
tus expounded. When the Leaſe ſhall be in. 
tended to be delivered on the Day of the Demiſe, 
and not f the Date, Of the Poſtea ſeilicer. 
The Manner of declaring by Coheirs, by Te- 


and Feme, by à Corporation. Upon a Leaſe by 


1 a Leaſe by Commiſſioners of Bankrupts, by Copy- 

Vbolder, by Adminiſtrator. oy 
5 T HE new Way of Tryals in Ejectment 
$ 1 by Confeſſion of Leaſe, Entry and 


Ouſter, and ſtanding only upon the Title, 


make ſome Perſons conceive, That Caſes or 
SR ciolutions about Declarations in Ejectments 


are ſo in a great Meaſure ; and yet notwith- 
{tanding there are ſeveral good Rules and Re- 
ſolutions, as well relating to Matters of Law 
as Practice, and Forms, even ſince the ſaid 


_ wh: Things an Ejectment may be brought 
or not, and Delivery, Entry, Variance, and 
BS Amendments of Declarations; as Ao how 
= Declarations ought to be, when Coparce- 
ners, Jointenants, Corporations, Baron and 
Feme, Tenants in Common, Adminiſtrators, 
and the like, are — — And yet, even 


rations in Eſedt ment. Variance between the 


nant in Common, by Joint-tenants, by Baron 


Tenant for Life, and him in Remainder, Upen 


= whoſe Form is now generally ſettled) to be 
Juſeleſs and antiquared. And in Truth they 


new Method has been taken up, both as to 


thoſe 
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thoſe former Caſes and Reſolutions as to the 
Commencement of Leaſes and Demiſes on 
which the Declaration is, and the Dates and 
preciſe Times of Entry and Ouſter, deſerve 
well to be conſidered ; not only as fo many 
curious Points of Law therein argued, of 
which it's not to be thought a general Lawyer 


- would be ignorant; but becauſe in Inferior 
Courts the old Way of delivering Declarations 


is and mult be uſed. 
I ſhall therefore in the Firſt Place cite 


| ſome of the principal Caſes touching the Man- 


ner of declaring in former Times, as to the 
Dates and Commencement of Demiſes, &c. 
and then come to thoſe Conſiderations and 
Rules which are of preſent Uſe, both as to 
Delivery, Entry, Forms, and the like, in 
which many Practiſers may not be well in- 
formed, and which are founded upon late Re- 
folutions. But firſt, I ſhall ſhew how Decla- 
rations are to be laid in reſpect of the Mat- 
ter and Things for which the Ejectment is 
brought ; concerning which, the Caſes in our 
Books are very frequent, and very uſeful to 
be known. | 

Note, Ouod nunc is well enough, becauſe 


the Ejectment is poſitive. Showre 342. 


Of what Things an Ejectione Firme may be 
| brought, and what not. 


Ej elt ment lies not de una Domo, becauſe it 
may be a Dove-houſe or Dwelling houſez but 
Cro. Fac. 654. in Riyſton's Caſe contra, That 
it lies de Domo, as well as Waſt de Domibus, but 
ir lies de Domo vocui' Holes, 2 Roll. Rep. 487, 

| | 482. 
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482. Warren's Caſe. Cr. Fac. vid. in Paſch, | 


1650. Fry and Pooly. Hard. 76. | 
Ejectment lies not de uno Tenemento. Eject- D. Tnemento. 


ment was brought of an Houſe, and the Moie- 
ty of a Tenement; it lies not for the Moiety 
of a Tenement; Verdict was (in this Caſe) 
given for the Plaintiff, and intire Damages. 
The Plaintiff may well releaſe his Damages Where the 
as to the Tenement, and take his Judgment Plaintiff may 
for the Houſe, and then it ſhall not be Error, - 2 E 
2 Bulſt. 28. Rot hom ick and Chappell. | — as 
Ejjectment lies de uno Burgo, Hardr, 123. 9, . 
Danver's Caſe. | DIO 
Eje& ment de uno Cubiculo, is good; as it was De Cubicule. 
laid, it was unius Cubiculi, per nomen unins Cu- 
biculi being in ſuch an Houſe in the middle 
Story of the ſaid Houſe. The word Cubiculum 
is a more apt Word than Camera. Ejectment 
de una Rooma, it was ſaid, had been adjudged 
good in B. R. So a Præcipe lies of an Upper- 
Chamber. 3 Leon. p. 210. 2 Rolls Rep. 48. 3 
Ejectment de uno Repofitorio, Judgment was De Repoſitorio, 
reverſed, becauſe it was uncertain, it not be- 
ing expounded in Engliſh, it was intended a 
Ware-houſe, . Fones 454. Sprig's Caſe. Cro. 
Car. 251, meſme Cale. . 
Ejectment de uno Meſſuagio ſive Repoſitorio, 
was held ill, becauſe of the Uncertainty in 
the one Caſe, and becauſe of the various Sig- 
nification of the Word in the other Cale. 
4 Mod. 136. | | | 
It is not formal to bring Ejectment de und De Capelle. 
Capela, but it ought to be by the Name of a | 
Meſſuage or Houſe. 11 Rep. 25. 6. 
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De ſeprem Meſs j ed ment de ſeptem Meſſuagiis ſive Tenemen- 
ſuagiir ſve 117; it's ill after a Verdict for the Uncertainty, 

Ter. ementis. Cro. EI. 146. | | | | 
De uno Meſſua- Eject ment de uno Meſſuagio ſive Tenemento vo- 
gio ſive Tene- cat the Black-Swan, is good per Twiſden; for 
mez0 vocat. the laſt Words aſcertain it. Had the Verdict 
bheen general for the Plaintiff for the Meſſua- 
ges, and Non Culp' for the Tenements, it had 
been good: And in this Caſe the Plaintiff can- 
not aid himſelf by .releafing of Part, as it 
might be, had there been Lands in the Decla- 
ration. De Meſſuagio five Tenemento, is ill after 
a Verdict; but if the Judge will allow the Ju- 
ry to find for the Plaintiff for the Meſſuage, 
and for the Reſidue for the Defendant, it had 
been good; but the Plaintiff may not aid him- 
Tal by Releaſe. Siderf. 295. Burbury and Neo. 
man. In Hexhan and Conyer's Caſe, 3 Mod. 
238. Ejectment will not lie of a Tenement, 
itꝰ's of an uncertain Signification, it may be an 
Advowſon, Houſe or Land; but it is good in 

Dower, and with a Vocat' the Black-Swan. 

De Coguins, * Efectione Firme lies not de Coquina, but it lies 
by Bill in B. R. tho' Coke ſaid it lies by Writ 

too, and the Law is all one. 1 Roll, Rep. 55. 
It was adjudged in Stiles Rep. 215. That 
Ds Cottagio. Ejeftment doth lis of a Cottage, becauſe the 
Deſcription of a Thing by that Name is ſuf- 
ficient and certain enough to ſhew the Sheriff 
of what to deliver the Poſſeſſion; but a Reco- 
very lies not of a Cottage. Stiles p. 258. Ham. 
mond and Ireland. Cro, El. 818. Hill and Gibs. 
De Pomaris. Ejecbione Firme lies de Pomario, and de Domo, for 
they are certain enough to give Poſſeſſion, thoꝰ a 
Precipe lies not of,it; and many Things are 
tecovered in Ejectment, which are not named 
| In 


Caſe. Cre. El. p. 854. Wright and Wheathy. 
Ejectione Firme de quatuor Molendinis, with- 
out expreſſing whether they are Wind-mills 
or Water-mills, yet good. Mod. Rep.ig, Fitz, 
Gerard's Cale, 7 EE | £ 
In Palmer and Humphrey's Caſe it was ad- 


judged, That Ejectment lies De pecia terre ; but 


it was after reverſed in the Exchequer-Chamoer, 
Cro, El. 422. Palmer and Humphreys, | 


And a Declaration De una pecia terre conti. 
new ducentas & unam Acram ſive plus ſive minus 
jacenꝰ inter terras, & c. this was adjudged ill 
after a Verdict, and Nil cap per Billam entred..; 
So cont inen dimidiam acram terre wocat', It 


was laid in Hancock and Pryn's Caſe, Eject- - 


ment of a Cloſe of Land, or de pecia terre con- 


taining ſo many Acres, had been good, 


VV. Jones, p. 400. Savil 176. Hardr. 57, 
Ej ectione Firme de una pecia terre vocat 


Minching Furlong; una pecia terre vocat 


Great Aſbbrook; una Gardino vocat Mathin- 
Garden, que omnes & ſingulæ parcellæ terræ ja. 


cen in Paroch de W, Upon Plea, Not guilty, 
Virdict for the Plaintiff, and Judgment Ac- 


cord, Tr, 36 El. B. R. N: SIC But this 
Judgment was reverſed in the Exchequer. Cham. 
ber, becauſe pecia Terræ is not a ſufficient Cer- 
tainty for the Sheriff to make Execution, and 


becauſe there is not any Place expreſſed in 


which the Garden lies, for | que omnes & ſin. 
gule parcellæ terre] reſer to the Land, and not 


to the Garden. 
FE ; Ejectioue 
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in the Regiſter, as Hop yard, Cc. Cro. Fac. 
654. Royſton and Eccleſton. Palmer 3 37. meſme 
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De Molendinis. 


- 


De pecia Terre, 


* 
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De Manerio. 


The Law of Ejectments. 


Ejectione Firme cannot be of a Manor, for 
that there cannot be an Eſect ment of the Ser- 
vices; but if they expreſs further a Quantity 


of Acres, it is ſufficient, and it lies of a Ma- 


De Crofto. 


De uno Clanſo, 


De tyibus 
| Roodsof 
Land. 


nor or the Moiety of a Manor, if the Attorn- 
ment of Tenants can be proved; and there 
is none that brings Ejectment of a Manor, but 
they alſo add the Acres that contain it, to the 
end that if they prove it not a Manor, they 
may recover according to the Acres. Vide 
infra. Hetley 85. Norris and Iſham. And p. 146. 
Warden's Caſe. OO 

It was doubted by Rolls and the Court, if 


an Ejectment lies de Crofto; therefore the Plain- 


tiff moved for a ſpecial Judgment for the reſt 
of the Land contained in the Declaration, 
and releafed the Damages as to the Croft, and 
had it; but afterwards in Meeres and French's 
Caſe it was agreed, That Ejectione Firme lies 
of a Croft, and Dower and Aſſiſe will lie of a 
Croft, becauſe it is put in View of the Recog- 
nitors, tho' a Formedon nor Præcipe will lie of 
it, but 2 Car. p. Rot. 301. Holmes and Win- 
greve, de Crofto is ill in Ejectment, tho good 
in Aſſiſe. Rolls Rep. p. 30, 3 
Eje& ment de uno Clauſo, without ſaying how 
many Acres, is ill. A Man makes a Leaſe 
of a Garden containing Three Roods of Land, 
Leſſee is ouſted and brings Ejectment; the 


Juſtices differed in Opinion, whether it were 


good, or not; but all agreed the beſt Order 
of Pleading to be, to declare, That he was 


ejected of a Garden containing Three Roods 
of Land, Godb. p. 6, 


Eject- 


The Law of Ejectments. 


Ejectment doth not lie of a Cloſe, altho it 


ſe , . 
nd this Judgment Was after wards affirmed in 


the Exchequer- Chamber in a Writ of Error 
er upon this. Priyatę. L Vid. Car. 55 5. 
Sid. 229. : 
Parcella terre does not comprehend a Gar- pelle terre. 
den in Ejectione Firme, Moor 792, Palm, 45. 
Eject ment de uno Clauſo continen tres Acras per 
eſt imationem, ill; but Indictment quare Vi & 
Armis in Clauſum continen tres Acras per Eſt i- 
mationem fregit, is good. Debt or Demile of 
Seven Acres per eſtimat', is ill, Dormer's Caſe. 
Brownl. p. 142. | 
Declarat is, Quod cum dimiſit to him unum 
Meſſuagium, unum Clauſum vocat' Dovecoat- 
Cloſe,continen' tres Acras eilem Meſſuagio ſpectan; 
per Cur it does not lie of a Cloſe, tho? coupled 
wich other Words, becauſe the Quality of the 
Soil is not alledged, as to fay, Land, Mea- 
dow, Marſh, Cc. And by Coke, if he had 
bound the Land —_— ſnewing the Quality, 
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72 The Law ot Sjectments. 
it had not been good; tho' it was objected, 
That by all the Words put together, here is 
ſufficient Certainty to put the Party in Poſ- 
ſeſſion; and yet ſome Reports are to the con- 
trat y. Ejectione Firme of a Cloſe called White. 
Cloſe, was ſaid to be held good in Elis and 
Floyd's Caſe cited in Macdonell's Caſe; But in 
Ireland Ejectment was of a Cloſe called the Up- 
per Kibwe!l, and of another called the Lower 


Kibwell, containing Three Acres of Land, 


lcornla. was held good. And it is a ſure Rule, That 
the Certainty of the Land ought to be deſcri- 
bed, and the Quality, &c. And therefore 


the Cale of Jones and Hoell ſeems not to be 


Law, which was Ejectione Firme of Seven 


Cloſes, one called Green Mead, and ſo gave 


to the others ſeveral Names, and the Verdict 
was for the Plaintiff, and by the Court there 
it's well enough: For, laid they, when a 
Name is given to every Cloſe, tho' the Con- 
tents of Acres are not mentioned, viz. fo ma- 
ny of Land, fo many of Paſture, it's ſuffi- 
cient, and aided by the Statute of Feofails. 


11 Rep. 55, Savill's Cafe, 1 Roll. Rep. 55. meſme 


Caſe. Cro. Fac. 435. Mills and Sparrow. 


2 Roll. Rep. 1. 698, 189. Macdonel's Caſe. . 


Cro. El. 235. Tons and Hoell. 


I*snctdifti:-. In Alartin and Nichols Cafe, Error was 


guiſhed how aſligned, becauſs the Declaration was of a 
— ork : i Netluage, and Forty Acres of Land, Meadow 

neh or and Paſture thereunio appertaining, and it 
Mzadow, ergo Was not diſtinguiſhed how much there was 


1 in Land, and how much in Paſture, and the 


Judgment was reverſed, Cro. Car, 573. Mar. 

tin and Necgoli. Vid. 4 Mod. 97. Knight verſus 

Simm. . „„ 
Obſerve, 


2 


Obſerve, In Ejectione Firme or a Præcipe of Acresaccord- 
100 Acres, this is according to Statute mea - ing to Sta- 
ſure; but if one bargain and ſell 100 Acres of tute· meaſure. 
Land to another, that ſhall not be according 
to the Statute - meaſure, but after the uſual Ac- 


count in the Country; in Andrews Caſe, cited 
in Ewer and Heydon's Cale. | 


all one. x Brownl, 150. - 
Ejectment of Three hundred Acres of Waſt, Pe 300 Acres 
inter alia, &c. Per Cur, Waſt is uncertain, and of Waſt. 
may comprehend Land of any Quality, and 
the Sheriff will be at a Loſs what Land to de. 
liver; and after the Plaintiff releaſed the Waſt 
and Damages, and took Judgment of the Re- 
ſidue, Hardr. 75. Hancock and Prynn. 
Ejectment lies de prima Tonſura of the Firſt De prime Tix 
Crop, Cro. Car. 3 62. Ward. ſora. 
Eject ment lies of a Coal. mine, for it is a Pro- De coal mins. 
fit well known. Ejectment of Land and a 
Coal-pit in the ſame Land, ruled to be good, 
becauſe it is in a perſonal Action; aliter in a 
Real Action, becauſe it is bis petitum, 1 Rolls 
Rep, 5 5. Cro. Fac. 21. Harbotle and Placocł. 
Vide infra, © | 
It lies of a Boillary of Salt-water. Siderf, De wn. Beillory 
161. | of Salt. | 


Eject. 
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De Riu ſew El ment lies not de Rivulo ſeu Aquæ curſu, 
Aqueewſs, therefore Godbolt, p. 157. u. 213. is not Law; fl & 

nor a Præcipe lies of it, and Livery and Sei- 
ſin cannot be made of it ; for non moratur, non ill 
eſt firma, but is always fluctuant, and Execu- I 
tion by babere fac Poſſeſſionem cannot be made , 
of it, but the Action ought to be of fo many NN 
Acres of Land aqua coopert. but if the Land 1 
under the River or Place appertains not to the 
Plaintiff, but the River only, then upon Di- h. 
ſturbance his Remedy is only by Action on A 
the Caſe upon any Diverſion of it, and not il 7 
aliter, Telv. 143. Challoner and Thomas. Mic, ll he 
6 Fac. Challoner and Moor, Cro. Car. 492. Her il %. 


r 0 
9 rr r 
* 


bert and Llangblyn's Caſe. to 
De Profit ap- Ejectione Firme lies not de Profit apprender, I fo 
gender. and ſo not of a Common or Rent, nor of a I m 


Piſcary, it mult be terra aqua cooperta in ſuch E 
a River, tho' the Court ſeemed doubtful of © 
it in Molineuxs Caſe, which was, Ejetment Wl ;; 
of an Houſe and Lands in T. nec non de Liber 
De Libers Piſcaria infra Rivulum de Trent, in which th 
Piſcaris. Action Damages were entirely given; büt to] 
avoid the Queſtion, the Plaintiff releaſed his / 


j Damages totally, and his Action quoad the gi 
F Piſcary, and had Judgment for the Reſidue. Ml f 
4 . Cro. Fac. 146. Molineux. | by 
þ De 100 Acres Zement was brought in Ireland of Forty I at 


of Bog. Meſſuages, Five hundred Acres of Land, an fl M 
Hundred Acres of Bog in the Villages and ſt 
Territories of D. S. and J. Bog is an uſual i c. 

| Word, and well known there, and if it were yy 

ll not, the Plaintiff may releaſe his Demand a B 

* to that, and have Judgment for the Reſidue. Y (1 

| Another Exception was, becauſe it was in ce 

In vit Villis & Territoriis; but per Cur it's well enough, M «+ 

Territoriis, „„ an. 
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and of the ſame Senſe; and if not, it is but 
Surpluſage, as to the Territories, but Eject- 
- ment of 500 Acres of Mountain in Ireland, is De 300 Acres 
» Will, for it's not of one Nature, but ſeveral, as of Mountain 
Turfs, Paſture; but a Præcipe is good de Sa. 27 Os 
liceto, de Stagno, de Dominio, by the general 
Notice the Country hath of them where the 
Lands lie, and of their Quality. On Ejet- , 
ment in Ireland, Error was brought in B. R. 8 
here, becauſe he brought Ejectment of 40 9% 2 
Acres of Wood, and 20 Acres of Under- _ ſubboſes 
wood, and fo one Thing twice demanded, 
becauſe Underwood is a Species of Wood, 
ed non allocatur, becauſe this does not appear 

to the Court, and this ſhall not be alledged 
„for Error, but ought to be taken in Abate- 
a ment of the Writ, Cro. Car. 512. Mulcarryand 
Eyres. 2 Rolls Rep. 166, 189. Macdonnel's 
ol Caſe. 2 Rolls Rep. 487, 482. Warren and 
NB Makeley. 


Ibis Caſe is, more jully reported jn.a a 
that T have. , 


0 Eject. Firme in B. R. in Ireland, De quingent 
1s Acris Mountain; and Judgment upon Ver- 
dict given for the Plaintiff there imer the 
e. ſaid Macdonel and Stafford; on which Stafford 
brought a Writ of Error in B. R. in England, 
and there one of the Errors alledged was, That 
Mountain is uncertain, for it may be Pa- 
d ſture, Arable or Wood, and ſo the Sheriff 
a cannot know of what to make Execution; 
e whereupon the Court ſent to Juſtice Winch, 
Baron Denham, Lee, Attorney of the Wards 
-- | (he being before Chief Juſtice of Ireland), to 
certify co them, what is meant in Ireland by 
the Word Mountain], and if it be fo certain 
as 
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De emnibus 
Deci mi,. 


De qua lam 
portione Deci- 
marum. 


The Law of Ejectinents. 
as to be demanded in a 7recipe by that Name; 
upon which they certified, That the Practi- 
ſers in Ireland follow the Regiiter, Fitz. N. 


Br, and the Book of Entries; and that in 
many Places in Ireland are Mountains which 


contain Lands of divers Natures, as Wood, 


it lies not de quadam portione Decimarum gene- 
rally, but de quadam portione Granorum & Fen 
is good; the Nature ought to be ſhewed, 


though not the Certainty ; and the Ejectment 


was luppoſed in May, when there is not any 
Tythes, and ſo not good. It may be, That 


all the Tything conſiſts in Modo Decimandi for 


Payment of an yearly Sum in Satisfaction of 


' Tythes, whereof no Eje&ione Firme lies. It 


was a Queſtion in Preiſt and Wood's Caſe, 
Cro. Car. 301. Whether an Ejectione Firme lay 
of Tythes only? It may be of a Rectory, or 
ſuch a Chapel, and of the Tythes thereunto 
belonging, whereof an Habere fac Poſſeſſionem 
may be; but it was adjudged pro Querente. 


The Ejectment was ſuppoſed in taking ſo 


many Loads of Wheat and Barley, being ſe- 
vered from the Nine Parts. 1 Roll. Rep. a 
| | 1 8 — nn 


my 0/7 22 
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cited in Worral and Harpers Caſe. 11 Rep. 25. 
Harper's Caſe. Cro. Car. 301. Preiſt and 
Wood, © TT OE | | 


each, yet good, Mod. Rep. 9. Firzgerard's 
Cale. . = 


ber. Error was brought of a Judgment in 
C. B. in Ejectment de Virgata terre on gene- 
ral Verdict, which is ill, being uncertain in 
every County ; but the Plaintiff below might 
have releaſed Damages as. to that, but now it 
x is too late. Cro. Eliz. 339. Fordan's Caſe. 
y | Keb. 450. Hall and Jobnſon. BE 
Ejectione Firme lies not de Pannagio. Q. de 
„Parco. Sid. 417. „„ 

j It lies de Herbagio. 2 Rolls Rep. 481, 482. 


„ Ejecfione Firme was brought for Entry into 


t 2 Meſſuage five Tenementum, and Four Acres 
of Land to the ſame belonging. Per Cur?, the 
t Declaration is uncertain ; but it was faid, as 
r | to the Four Acres, it was certain enough, and 


che Words | to the ſame belonging] are meerly 
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Ejectment of ſo many Acres Fampnorum & De 20 92 
Bruere, and does not expreſs how many of Janpnerum & 


Bruere. 


 EjefTione Fibave de una virgata terre lies not „ De una Nrga. 
and fo it was adjudged in the Exchequer-Cham. ta terre. 


De Pannagie. 


De Herbagio. 


t | void, and the Plaintiff releaſed Damages, and 


had * in 3 Cro. 28. Wood and Pain. 
Cr. El. 186. meſime Cale. 


. 


Count of the Moiety of 20 Acres of Land, De Moiety of 
1s well enough, and Treſpaſs lies againſt the 29 Acres of 


Sheriff, if he does not execute on the Right 
Places. 1 Keb. 278. Lufton's Cale. 


Per 


rena. 


Land. 


3 

J i . | 

. Eject ment lies not of a Free Warren. 1 Keb. De LbeiraWar- 
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76 The Law of Ejectments. 
+ as fo be demanded in a Præcipe by that Name; 

upon Which they certified, That the Practi- | 

ſers in Ireland follow the Regiſter, Fitz. N 

Br. and the Book of Entries; and that in! 

many Places in Ireland are Mountains which 

contain Lands of divers Natures, as Wood, 

Arable, Paſture, Heath, Bog, barren Moun. « 

tain, the Nature of which ought to be ex- 

preſs'd in Declarations; and Mountain deno- | 

minates a Portion of Land in reſpe& of the 

Situation (as Downes here), but doth not di. 

ſtinguiſh the Quality of the Land. To which || 

a Surveyor of Ireland agreed, and the Court i} 

e 

| 


for the ſaid Error reverſed the ſaid Judgment. 


=, Tr. 18 Fac. B. R. | | 0 
1 De omnibus Frectrone Fir me de omnibus Decimis, is not i 
{| Decimis, good, without ſaying, Garbarum, Fæni, or any i 3 
| Certainty of the Nature or Quality of Tythes; 
De qua lam it lies not de quadam portione Decimarum gene · P 
portione DU" rally, but de quadam portione Granorum & Fæni 
MATHM, » 
is good; the Nature ought to be ſhewed, 
though not the Certainty ; and the Ejetmeant I 2 
was luppoſed in May, when there is not any I 2 
Tythes, and ſo not good. It may be, That IN 
all the Tything conſiſts in Modo Decimandi for I © 
Payment of an yearly Sum in SatisfaRion of It 
' Tythes, whereof no Eje&ione Firme lies. It Il " 
was a Queſtion in Preiſt and Wood's Cale, b 
Cro. Car. 301. Whether an Ejectione Firme lay I © 
of Tythes only? It may be of a Rectory, or 
ſuch a Chapel, and of the Tythes thereunto I 5* 
belonging, whereof an Habere fac Poſſeſſionem 
may be; but it was adjudged pro Querente. 
The Ejectment was ſuppoſed in taking ſo 
many Loads of Wheat and Barley, being ſe- P 


vered from the Nine Parts. 1 Roll. Rep. 68. 
. cited 
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cited in Worral and Harper's Caſe. 11 Rep. 25. 
Harper's Caſe. Cro. Car. 301. Preiſt and 
Wood. EK \ | ; 


be Eject ment of fo many Acres Fampnorum G De 20 Acris 


Bruere, and does not expreſs how many of Janpnerum & 
__ „ yet good, Mod. Rep. 9. Fitzgerard's Bruere. 

| Ejeflione Firme de una virgata terre lies not, De una Virgas 
and ſo it was adjudged in the Exchequer-Cham. ta terre, 

ber, Error was brought of a Judgment in 

C. B. in Ejectment de Virgata terre on gene- 

ral Verdict, which is ill, being uncertain in 

erery County; but the Plaintiff below might 

have releaſed Damages as: to that, but now it 

is too late. Cro, Eliz. 339. Fordan's Caſe. 

3 Keb. 450. Hall and FJobnſon. ä 


E jectione Fir me lies not de Pannagio. Q de De Pannagie. 


Parco. Sid. 417. : 


It lies de Herbagio. 2 Rolls Rep. 481, 482. De Herbagie. 


Eject ione Firme was brought for Entry into 
a Meſſuage five Tenementum, and Four Acres 
of Land to the ſame belonging. Per Cur?, the 
Declaration is uncertain 5 but it was ſaid, as 
to the Four Acres, it was certain enough, and 
the Words ¶ to the ſame belonging] ace meerly 
void, and the Plaintiff releaſed Damages, and 
had * 3 Cro. 28. Wood and Pain. 
Cr. El. 186. meſime Caſe. | 


Eje&ment lies not of a Free Warren. 1 Keb. De I bers Ware 
S 8 ; : „n.. | 
Count of the Moiety of 20 Acres of Land, De Moiety of 
is well enough, and Treſpaſs lies againſt the 20 Acres of 
Sheriff, if he does not execute on the Right Lend 


Places. 1 Keb. 278. ' Lufton's Caſe. 
5 | Per 


2% The Law of Ejeaments. 


De uno Stabulo. Per Cur , Ejectment lies de uno Stabulo, or 
where ever the Thing is fo certain that the 
Sheriff may do Execution. 1 Keb. 236, Whit. 

acre's Caſe. 
Separalis Piſs Separalis Piſcaria nſque ad filum aque can. 
ceria uſſue not be counted upon, but per Windham ſuch 
225 Evidence might be given of ſuch Piſcary by 
Metes and Bounds. 1 Keb. 290. Sir Chr. Grieſe 
and Adams. | 


De Capella, Ejectment lies de Capella, per Windham, 


I Keb. 438. EO 3 

Of an Houſe Ejectment was laid on Demiſe at T. of an 
and Land in Houſe and Land in quodam campo juxta le Caſtle. 
1 cle bill, which per Car. is ill, (on Motion in Arreſt 
Tin of Judgment ;) for no Execution can ever be 
directed to any Sheriff; and it muſt appear 

where the Land demiſed lieth. 1 Keb. 777. 

e,, 

— "= cy Ejectment of Ten Hides of Land is good; 
. Hide of Land is the fame as Carrucat, which 
is as much as a Plow which is uſually intend- 


* ed to have Six Horſes may manure in a 
Year, and being 100 or 120 Acres in Nor. 
thamptanſhire.- 1 Keb. 877. Wright and Sherrard. 

De Meſſuag. Ejett ment de 7 Meſſuagiis ſive Tenementis, is 


ill atter a general Verdict, and it's on Demur- 
rer; this might have been helped by taking 
Verdict of either: So it is when the Eje- 
ment is de Meſſuagio C Tenewent', it's ill after 
General Verdict. 2 Keb. 80, 82, Burbury and 
Womans. _ RE 

Light-houſe. Ejettment does not lie of a Light-bouſe, but 
| Action on the Caſe. 2 Keb. 114. 3 
Ejedment of the Pannage of a Park, is ill. 


2 Reb. 460. | 
a Zjeck. 


ex Ienement. 


The Law of Ejectments. 59 


Ejectment of a Cloſe of Meadow doubted in De Cloſe of 


| Steel $29 5 55 Caſe. Mic. B. C. Meadow. 
Ejedment of 600 Acres of Fen- Marſu, Mea- 600 Acres of 


dow, arable Lands: Twiſden asked the Plaintiff Fen-Marſh, 


Meadow, 1 


whereof they would take their Verdict, if they arebleT.cnd 


would have ic of Marſh; and as ſuch, give 

Execution of the Fens in Queſtion, 2 Keb. 23. 

Dnunbham and Walden, 

Ejectment de 20 Villis & Terris in Ireland, De 20 Villis 
the Court conceived it well enough on 1 Cro. & 7erris in 
512. the Original Judgment being in C. B. Velen. 
and affirmed in B. R. there. 2 Keb. 745. 

Ejectment of Two Mills, not ſaying what, 
good. 2 Keb. 875. | | 

Ej ectment of a Meſſuage includes a Garden. De Meſag's 
2 Keb. 44. 3 | I 

Ejectment de virgat terre, ill on General 

Verdict, being uncertain in every County; P. vir 

but the Plaintiff below might have releaſed Ba. 

mages as to that, but now it is too late, 

This was in Error of a Judgment in B. R. 

2 Keb. 450. Hall and Fohnſon, | 
Ejectment of Moor or Meadow, is ill. 3 Keb. Moor or 

729. cs Meadow. 

Eject ment lies not of Common or Pilcary Pe Common 

done; yet being after Verdict, it ſhould be ind Piſcary. 

intended appurtenant, and fo well enough: 

This was in Ejectment of a Houſe and 40 

Acres of Paſture. Keb. 738. Barton's Cale. 

; Ej ect. 3 money oo" Avg, a Smith's p. quedem 
orge, held good, per Chie jy ice Hragy. Fabrics, angl, 
and of a *. in Wales, is — a Smith's 

and by this an Hundred ſhall be recovered, Forge. 

ridge ĩ De Barony, 


per Juſtice Do 
Gals. 


Precipe 


80 The Law ok Ejectments. 

De-Dominio. Pracipe lies, de Dominio in Wales, by Chi 
| Juſtice Dodderidge in the ſame 77 ſe; for it is 
4 Lordſhip there, and a Lordſhip is a Manor. 
De Commute. Prgcipe lies of a Commute in Wales ; for be- 
VANS! | fore there were Shires, there were Commotes, 
Commote there is certainly known, and is in 
Nature of an Hundred. Per Juſtice Dodderidge, 
in the ſaid Caſe of Stafford and Macdone. Tr. 
18 Tac. B. R.) to 1 Chief Juſtice Moun. 

Fague agreed. | 


De Saline. Demand of «no Salino in Cheſter, is good. 
8 Ed. 3. 96. Let it's not in the Regiſter: 
By this the Nature and Quality of the Thing 
is deſcribed, and it's commonly known by this 


Name, by Chief Juſti gu. in the (aid 


De Saliceto. de uno Saliceto, is good ; becauſe it is well 
known by this Name. | 

De Stagno. De uno Stagno, good; for it's well enough 
known by this Name. 

be Ling. Ling-ground and Heath-ground in Norfolk 

ground and are demandable in Actions 7 luſtice Haugb. 


— ton in the ſaid Caſe of Stafford hy ſuch Names, 
round Ind their Names Tafficiently deſcribe them 


| there. | 
i De Tanto unius De tanto unius Meſſuagii quod ſtat ſupra Re- 
; Meſſuagii quod pam, is ill, March's Rep. 97, 98. LS 
ö = 4 Re Ejettione Firme brought of the Rectory of 


1 Di. and upon Not guilty pleaded, the Plaintiff 
| De Referi®. proves Ejectment of the Glebe, but does not 
prove the Ejectment of the Tythes; it was held 
by the Court, That this is againſt the Plaintiff, 
4 in as much as a Rectory is an entire Thing, 
b and therefore he oupht to have added to it theſe Ml © 
| Words, Nec- non de decem Acris Terra, Cc. 
which in Verity comprehends the Glebe, 
— 2 as 


The Law of Ejectments. 81 
as he did in 11 Rep. 5 3. And for this, D. the 
Plaintiff, by the Opinion of the Court, was 


nonſuit. Mic, 15 Car, Scaccio'. The Lady Bea- 
char 


e. | 
. is Nifleiſed by B. of a Meſſuage; B. Ejectment of 
makes a Leaſe for Life of the fore Patt to C. Part of an 
and of the hinder Part to D. A. enters into Houſe. 
the fore Part, and upon this brought Eje&ione | 
Firme againſt C. De «na Meſſuagio, it's good, 
tor he may not demand ic by other Name; 
but Judgment ſhall be, De Anterior; parte Do- 
mus. 

Quzre If he ought not to declare, De Ante. . 
rtore parte Domus, or of ſuch Rooms, = 

Error of a Judgment in Eje&ment in the 
County Palatine of Durbam, the Declaration . 
was, De Mineris Carb in G. Object. This is O. e 
very uncertain, for the Plaintiff ought to have 
named how many Mines; becauſe in that 
Country feveral Men have ſeveral Mines in 
one Place. Reſp. No greater Certainty is re- 
quired, than that the Sheriff might know of 
what to deliver Poſſeſſion, and the Words de 
Mineris Carbon aſcertain the Thing in De- 
mand: The Exception is, That it is de Mineris 
Carbon, if it had been de Minera, that is ad- 
mitted to be certain enough. The Nature of 
the Thing will admit of no other Certainty, 
ſor a Mine of Coals runs through many 
Lands; and tho' it is but one Mine, yet when it 
is opened, they uſually make ſeveral Shafts to 
let in the Air; and it the Plaintiff had decla- 
red but for one Mine, he could have recover- 
ed but one Shaft. Per C, the Uſage muſt 
ſupport this Ejetment. It may be good by 
hz Cuſtom of the Country, and theretore 

2 


Judg- 


— — 
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— 
— 
—— — 


. 
© 4 — Sr n 8 — - — n — — — — K — — — _ — 
. . 22 . — <li 7 — 6 n — — s X — 4 . — © f x Q 9 * S 8 r * 7 
— — — - N 2 3 * n N - E 4 4 _ 2 a — — - — — . 7 8 d =y 3 pers "—— : "_ „ 
— _ — — ** * — — — — - — ccc Wy . r b . 
- — —— — a * — ” = - — __ G — — we 4 «4 a — — _ wh _ —— . LD * A ** by . A * — — * f * * NY 


82 


De Parnagto. 


De gu m 
Leco vocat le 


Veftry. 


Ejectment, 
and declares 
of Two feve- 
ral Leaſcs of 
the ſame 
Thing for 
the ſame 
Terms by 
ſeveral Per- 


ſons. 


The Law of Ejectments, - 


Judgment was afficmed. 4 Med. 143. Whit- 


tingham and Andrews, Vid. Showre 364. meſme 
Caſe. Pemble and Stern's Caſe, 1 Levinz 212, 
The Ejectment· was, ter alia de Pannagio : 
But Ejectment does not lie of that fof Pn. 
nagio is but a Privilege to take Pannage. 2. It 


was of the 4th Part of a Meadow, not ſhew- 


ing how many Acres the Meadow contained, 

and upon theſe Exceptions the Judgment was 

arreſted. | | Eg 
Ejectment was, De quodam Loco vocat' le Ve- 


fry, is good enough. 


Eje&ment- de deux Cloſes vocat Gabels, up- 
per and neither adjudged good, and 2 Cro. 
654. Ejectment lies de Domo, altho' a Precip? 
does not lie of it, apd a Cloſe called by a 
Name, and alſo the Veſtry are Things more 
certain Whereof to make Execution, than 
100 Acres of Land lying /parſim in a com. 
mon Field. 3 Levinx 97. Z | 


; Huchinſon and Puller in Cam Scac.. 


Ejectment in B. R. the Plaintiff declares oſ 
a Leaſe, 1 Apr. 32 Car. 2. made by A. B. and 
C. of a Meſſuage, Cc. in C. for 5 Years from 
the 30th Day of March then laſt paſt. Cumg; 
etiam, that the {aid A. and B. omitting C. po- 
fea ſcilicet co 1 Die Apr. demiſed to the Plain- 
tiff pred Meſſ. pro 5 ans from the ſaid 32th 
Day of March, virtute quarum quidem Dimilſio- 


num, he entred and was poſſeſs d till ouſted 
by the Defendant, and on Non culp', Verdict 


and Judgment pro Quer. in B. R. and upon 
this Error was brought in Cam Scace?, and al- 
ſigned, that the Declaration was double, be- 

10g 


The Law ob Ejectments. 33 
ing of Two Leaſes the ſame Day of the 
lame Thing for the ſame Term, and he may 
not enter and be polleſs'd by both Leaſes; but 
per tot Cur), Judgment was affirmed. 
1. If it be double, it's cured by the Verdict. 
But, 2 It's not double; for when the Three leaſe 


the Whole, and when after Two of them 


leaſe all the ſame Thing, this is a Surrender 
o! the Firſt Leaſe, and a new Leaſe of their 
Parts, and the old Leaſe continues as to the 
Third Part of him which does not join in the 
Second Leaſe, and ſo the Leſſee entered and 
was poſſeſſed per both Leaſes, vis. of the 
Thi:d Part of C. by the Firſt Leaſe, and of 
the Two Pa:ts of A. and B by the laſt Leaſe. 
3 Levim, 117, Turbervill & alii werſus 
Stockton, 1 3 

Eject. Fir me de Cottagio, is good, for Cot- De Cottag .o. 
tage is certain it ſelf, it is a little Houſe, and 
we ought not to be ſo preciſe in this as in a 
Præcipe in real Action. Adjudged in the ſame 
Caſe of Humond and Ireland, p. 1650. Iutr. H. 
1649. Rot. 818. & Accord per Cur' in Rhethe- 
rick and Chappel, 10 Fac. B. R. 3 

Declaration of the Sixth Part of a M in ns 6th Part 
Parochiz St. Kath. Coleman-ſtreet and St, Gabriel of a M:tluage 
F:nchurch-ſtreet, and upon the Evidence it ap- in 2 Pariſhes. 
pzared, that all the. Meſſuage lay in the Pa- 
riſh of St. Kath. Colemans/treet, if the Plaintiff 
hath failed to prove his Declaration: Levinx 
argued for judgment pro Quer, for if one 
bring an Ejectment of an Acre of Land in D. 
and S. and all lies in D. he ſhall recover; or 
if a Man bring Ejectment of an Acre of Land 
in D. and Part of it lies in S. he ſhall recover 
for ſuch Part as lies in D. Plo. 4:29, C. If 4 
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Where the 
Evidence 
doth not 


maintain the 
Iſſue. 


De 5 Clauſis 
de Paſ & 


Prat. 


De cor mia 


Dok 


The Law of Cjectments. 
Man hath a Title to the Fourth Part of an 
Acre only, and he brings Ejectment for all 
the Acre, he ſhall recover the Fourth Part. 
Cro. Car. 13. But in this Caſe the greater Part 
of the Juſtices held, That here the Declara- 
tion being precilely of the ſaid Part of an en- 
tire Thing, viz. a Meſſuage, That the Evi- 
dence doth not maintain it. Vid. 44 Af. 27. 

Levinx, Goodwin and Blackman. 
Ejectment de 5 Claufis de Paſt. & Prati vocat 
Faldowne continen decem acras; aſter Verdict, 


it was moved in Arreſt of Judgment, that it 


is too uncertain, not ſaying how many of 
the one, nor how many of the other. 1 Cro. 
573. Martin verſus Nicholas, 1 Cro. 29. and 
Saul's Caſe, II Rep. 55. Eje&tment de Domo 
repoſitaria, Ang! a Ware. houſe, ill, becauſe 
not known by that Name in the Law. Har. 
per's Caſe, II Rep. Tel. 117. Owen 189, Stiles 


202. 


FE contra. It was urged, that it lies for a 
Cloſe, if a Name be given to it. 3 Cro. 235. 
2 Cro. 435. 3 Levin. 218. Sid. 295. but per 
Cur held to be ill in the principal Caſe, and 


Judgment was arreſted, Showre 338. Knight 


and Symms. | 
Ejectment doth not lie de communia Pa- 


Pa/lura of x cura, nor of a Fair; but de Manerio de B. cum 


Fair. 


De Ca tileg . 


Of a Church 


zertin”, if the Fair be appurtenant, is good. 
Ejectment lies for a Curtilage. 4 Mod. r. 
It lies de uno Stabulr, uno Pomario, uno Cottag io. 
r Lev. 58. EE, 
Ejectment lies of a Church, as de una Domo, 
wcar* the Pariſh Church of DP). 


4 


The Law of Sjectments. 


A Rent granted with a Proviſo, That if it 


be not paid then, that he may enter and re- Enter and te- 
tain the Land, Queuſq; &c. the Grantee ain, 297; 


here hath ſuch an Eſtate as will maintain an 
Ejetment. 1 Levinx 170, 

Eject. Firme of an Houſe, in Auſtrali parte 
vici, Ang! the High. Street in Wincheſter, held 
good; alias by the Chief Juſtice, if it had 
been Ex auſtrali parte vie, for then the South 


Part had been but a Boundary. Mere and 
 French's Caſe. Tr. 1650. B. ſupra. Ejectione 


Firme de Duomo Manſionali, was held good, be- 
cauſe | Manſionali] makes it certain; but the 
Court agreed, that if it had been De Domo ge- 


nerally, it had been ill, becauſe this may be 


a Barn or Sheep- houſe. ” 
Eject. Firme de Domo Fermario vocat Holtga- 


mio, held good. 


Now as to Declarations in this Action, I ſhall lay 
down ſome General Rules. | 


1. The Plaintiff muſt declare on one Title 
only; and therefore in 2ſe of the Lord 
Ghangois and be ount was of Three 
ſeveral Leaſes of the Whole to the Defendant ; 
the Council prayed that one B. may be made 


Defendant, and that the Plaintiff might elect 
to proceed on one only Title, which the 


Court granted, and ſaid, altho' che Party 


may declare on ſeveral Leaſes, one at and 
another from ſuch a Day, yer cannot declare 
on ſeveral Leſſors. And the Court ordered 
the Plaintiff to elet one Title only. LI 


22 Car. 2. B. Ry | 
1 55 | G3 1 
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The Law {f ESjectments. 
2. In Eject ione Fir me of 2 Cloſe, the Quan- 
tity of them and thei: Mature ought to be 


expreſled (viz.) Land, Mea ow or Paſture, 


It's a ſure Rule the Ce:tajnty of the Land 
ought to be deſcribed, and the Cuality, it Rep, 
55. Savills Cale. | : 


3. In Efectione Firme, Surpluſage in the 
Count is not vitious. Dyer 394, 305. 


4. If the Entry and Ejectment be ſuppoſed 
in the Declaration to be befare the Commence- 
ment of the Leaſe, the Declaration is void. 
Lide Poſtea, 


F. It muſt be alledged in what Vill the Te- 
nements age. “/ pe Infra. 5 


6. The Plaintiff muſt make his Title truly. 
Vide infra. - | | 


The Entry to deliver Declarations in Eject- 
ment, is not ſufficient to avoid a Fine, with- 
cut expteſs Authority to enter to avoid the 
Fine; ſo was the Caſe reported, 2 Saunders 


319. Tenant for Life levies a Fine ſur Coni- 


ſauce de droit come ceo, with Proclamation, 
and he in Reverſion tor Life, within Five Years © 
after the Death of Tenant for Life, ditects one 
to deliver a Declaration in Ejectment to the 
Tenant in Poſleſſion; this ſhall not amount 
to an Entry to avoid the Fine, tho' this was 
the Declaration which contained the Leale 
upon which the Ejectment was b:ought. Keb. 
555. Clerk and Pymell. Mic. 21 Car. 2. B. R. 


DE- 


The Law of Ejectments. 
DECLARATION. 


In Ejectment in B. C. the Plaintiff” there 
declares in the Firſt Declaration, which is 
called the Imparlance- Roll, of a Leate made the 
20th of September for Five Years then next en. 
ſuing; and after Imparlance upon the Iſſue. 
Roll (for there the Plaintiff uſeth to declare 
again after Imparlance) the Plaintiff declares 
of a Leaſe made the 3oth of Fanuary the ſame 


Year, Habend for Five Years from the 20th of 
December before; and upon Iſſue, found pro 
Quer. Per Cur, it's erroneous, for he decla- 


red upon one Leaſe, and went to Iſſue upon 
another; for when a Leaſe is made the zoth 
of Fanuary, Habend from the 2 oth of December 
before, this is but a Leaſe in Intereſt till the 
30th of Fanuary, and not before, and only in 
Computation from the 20th of December; and 
by the Prothonotaries, the Impaclance. Roll is 
the material Declaration, and it Variance be 
from it in Matter of Subſtance, this is not 
good nor amendable ; tho? it was urged, That 
the laſt Declaration ſhall be taken as a new 
Declaration, without any Reference to the 
other, and then it ſhall be good. 1 Roll. Rep. 
448. Milhvard and Watts, 3 Bulſtr. 229, Mill- 
ward and Watts. Cr. Fac. 415. meſme Cale. 
But in Merril and Smith's Cafe, Cro. Fac. 
311. the Firft Declaration was, That T. S. the 
25th of March, 6 Fan. let to the Plaintiff the 
Land, Cc. for Seven Years, by Vertue where- 
of the Plaintiff entred and was poſſeſſed until 


the Defendant, poſtea ſcil. Anno ſexto ſupradif, 


entred and ejected him. fo there is not any 
G 4 Day 
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Variance be. 
tween the Im- 
parlance.- Roll 

and Iſſue- 
Roll, as to 
the Com- 

mencement 
of the Leaſe. 


The Impar- 
lance-Roll is 
the material 
Declaration. 
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The fiſt De. 
clargtion is 
moſt :; tial. 
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The Law ok Sjecments. 


Day mentioned. Aſter Imparlance (as the 
Courſe in the Common Bench is) the Plain: 
tiff made a Second Declaration, and there 
(without any Space made) the Ejectment is 
ſuppoſed to be the 26th of May Anno ſupradict, | 
and the Writ was brought on this Ejectment 
7 Fac, The Defendant pleads Non Culp?, and 
found againſt him, and Judgment; and this 
was aſſigned for Error; per Cur' the Firſt De- 
claration is the principal and material Decla- 
ration, and the Second is but a Recital of the 
Firſt. And if any Matter of Subſtance be 


omitted in the Firſt, it cannot be aided and 
amended by the Second, for that begins with 


an Alias prout patet, ſo it is but a meer Reci. 
tal; and therefore if the Firſt be not good, 
tho? the Second be good, and he plead there- 


to, and the Trial is thereupon, yet the Judg- 


fear; aw 
v.23 3734: HD. 


ment is erroneous: But as this Caſe is, the 
Firſt Declaration is well enough, for he de- 
clares of a Leaſe the 25th of March, 6 Fac. 
which is the Firſt Day of that Year, and the 
Declaration quod poſtea ſcil, 6 Fac, the Defen. 
dant ejected him, is certain enough for the 
Year wherein he made the Ejectment; ſo it 
appears to be after the Leaſe made, and in the 
ſame Year 6 Fac. wherein the Ejectment was, 
and the Action is braught the 7 Fac. and the 
Ejectment being made between the making of 
the Leaſe and che Action brought, it's good 
enough, tho” there is not any certain Day al- 
ledged. Cro. Fac. 311. Merril and Smith. 

Original in Ejectment was brought againſt 
H. and Three others, and the Plaintiff counts 
againſt Three of the Deſendants, and not 
Simul cum againſt the Fourth, and Judgment 
was arreſted for this, 2 Brownl, 129. It's 


The Law ok Sjectments. 


It's a ſure Rule, if the Entry and Eject- 
ment be ſuppoſed in the Declaration to be 


| before the Commencement of the Leaſe, the 


Declara jon is void, as in Powre and Haw. 
kins's Caſe cited, Yelv. 182. in Dats's Cale. 
The Plaintiff declares upon a Leaſe of E. 27 
April, Anno ſexto, and Jays the Ejectment to 
be the 26th of April, Anm ſexto ſußradicio, te 
Declaration was adjudged ill for this Cauſe: 
But the Court will and have help'd it by as 
favourable Conſtruction as may be, as in 
the principal Caſe in Telverton. The Plaintiff 


, declares of a Leaſe made by C. the 6th of 


May, Anno ſeptimo, of a Meſſuage, Cc. and 
that the Plaintiff enter'd, and was poſſeſſed, 
quouſque poſtea, the Deſendant 18 die equſdem 
menſis Maii Anno ſexto ſupradict ejected him 
it was moved in Arreſt of Judgment upon 
Verdict for the Defendant (to ſave Colts), 
that the Declaration was inſufficient, for 
that this Action was grounded on two Things, 
(vix.) upon the Leaſe, and upon the Eject- 
ment; and theſe two ought to be one after 
the other. And in this Caſe the Ejectment 
is ſuppoſe an Year before che Leaſe made, 
for the Leaſe is Anno ſeptimo, and the Eject- 
ment ſuppoſed to be made Anno ſexto; yet 
the Declaration was adjudged good, and the 
Ward | {exto] to be void; for the Day of the 


89 
Entry and 


Eje&ment 
ſu ppoſed bes 


fore the Come 


Mence ment 


of the Leaſe. 


This Action 
is ground- 

ed on two 
Things, (vi. 
the Leaſe, and 
the Eject- 
ment. 


Ejectment being the 18th Day ejuſderm Men- 


fo, it ſhall be intended to be in the fame 


made, Brownl. p. 146. meſme Cale, So in 
Adams and Gooſe's Caſe, Cro. Fac. 97. In 
Eje&ment the Plaintiff declared of a Leaſe 
the 6th of September, and that he was Poe 

: ka, 


Tear in which the Leaſe is ſuppoſed to be 


3 "> 
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| The Entry 
and Eject- 


The Law of Ejectments. 


ſed, and that, peſtea ſcilii', the 4th of Sep- 


tember the Defendant ejected him; and by 


three Juſtices the Declaration was held good, 


and the 4th of September is impoſſible and re- 


ugnant, and the Poſtea ejecit is well enough. 
Bu in Goodgain?'s Cale, 1 Siderf. the Jury 
found that 7. N. let to the Plaintiff for Five 
Years the 24th of June, Anno 1650, by Force 


whereof the Plaintiff enters the 24th of June, 


1650. (the Leaſe being to commence 2 die 
datus) and that, poſtea ſcilit', 24th of June, 


1650. the Defendant ejected him; ſo that 


the Entry and Ejectment was ſuppoſed be. 


ſore the Leaſe, and judgment was againſt 


the Plaintiff for this Defect. The Council 
of the contrary Side ſtood much upon the 
Caſe of Adams and Gooſe: But per Cur, that 
Caſe differs from this; for in Adams's Caſe it 
appeared to be, that he enter'd by Force of 
the Leaſe, and was poſſeſſed thereof till he 
was ejected ; but in this Caſe he enter'd the 
24th of June, which was before the Leaſe 
commenced : And Judgment was given, 1. Be- 


cauſe he ſaid he enter'd the 24th of June, 


and fo was a Diſſeifor. 2. Becauſe the De- 


claration is contrary in it ſzif, And Clifford's 


Caſe, Dyer 89. a. and Green and Moody's 
Caſe were cited. Bridgman ſaid, he found 


no Reaſon for Adams, and Gooſt's Caſe, 
Yelv. 182. Davis and Pardy, Cro Fac. 97. 
Adams and Gooſe, Siderf. p. 8. Goodgaine and 


Fakefeild. 8 


The Entry and Ejectment being ſuppoſed 


aſter the Poſtea, (vis) to be committed 


ment ſuppo- before the Leaſe ſhall be rejected, notwith- 


led after the 
Poſt: s, 


ſtanding the Caſe in Siderfin, which * 
FR . icts 
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dicts the Caſe of Adams and Gooſe in Crook, 

which is the beſt Law. 

If a Man deliver a Declaration in Michael- 

mas Term, and his Title doth not accrue till 

after Michaelmas Term, yet if he deliver a 

Declaration in Hillary Term, this is a Decla- 

ration de novo, for elſe it will be erroneous. 

G it is of Words ſpoken after the Term the 

Plaintiff hath declared. Z7 Cer. 2, Hutchip- 

ſon yerſus Tomes, Rot II 5 | | . 

Efſecione Firme of a Leaſe of H. P. 22d of Yirtute cujus 
May, 20 Fac, of, & c. Hab' a primo die Maii & iiſaem - 

"Y for three Years, virtute cujus the Leſſee en- ciefted him 
ter'd, and was poſſeſſed auonſque poſtes ſcilt” how conſtru- 
i/dem die & anno, the Defendant ejected him. ed. | | 

It was aſſigned for Error, that iiſdem die, Oc. 

refers to the Firſt Day of A, Which is 

ullimum antecedens, and then the Ejectment 

is alledged before the Leaſe made, ſo the 

Declaration not good: But per Cur', the Al- 

legation of the Firſt Day of May is but for 

the Beginning of the Term, and the Decla- 

ration being quod virtute dimiſjonis, he enter'd 

poſtea iiſdem die & anno, c. that refers to 

the Day of the Leaſe made, otherwiſe he 

cannot be poſſeſſed virtute dimiſſionis , and 

Judgment was affirmed in the Exchequer.Cham- 

ber, Cro, Fac. 662. Rutter and Mills. 
The common Miſtake has been (as is 

obſervable in our Book Caſes) in laying the 

Leaſe to be 4 die datus, and the Entry. the 

lame Day, which is a Diſſeiſin not purged 

by the Commencement of the Leaſe; for 

where an Intereſt paſſeth [A] is excluſive, 

and ſo the Entry the ſame Day was before 

the Leaſe was to commence, and is a Dif- 


ſeiſin; 
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Firtute cujus. 


Virtute cujus, 
bow taken. 
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ſeiſin; but where no Intereſt paſſes, as in 
Caſes of Obligations, contra. In Douglas and 
Shank's Caſe, Cro. Elix. 766. the Plaintiff de- 
Clares of a Leaſe for Years, Habend 2 die da. 
tus, virtute cujus dimiſſionis he enter'd, and 
was poſſeſſed until he was ejected by the 


Defendant. Not guilty pleaded. The De. 


claration is ill, becauſe the Time of the En- 
try is not alledged* for if he entred at the 
Day of the Demiſe, he is a Diſſeiſor, and the 


Action not maintainable. The ſtrongeſt Thall 
be taken againſt the Plaintiff, (viz.) that he 


entred the Day of the Leaſe made, and 
that is not ſupplied by the Words | wirture 
cujus]; but no Judgment was given, becauſe 


Two againſt Two. Yet in Dyer 89. in Mar. 


gine, it is ſaid, becauſe he did not aver in 


fado that he enter'd after the Day of the 


Date, (for the Leaſe doth not commence till 


the next Day,) that Judgment was arreſted, 
abſente Popham. And another Caſe is there 
cited, M. 44, or 42 El. B. R. in Ejectione 
Firme upon a Leaſe made to commence at 
Michaelmas, and the Plaintiff declares, that 
he virtute dimiſſinis, &c, and it was moved 
in Arreſt of Judgment, becauſe he ſaith not 


he enter'd after Michaelmas. And Dyer 89. 


was cited, and Gaudy and Fenner held it ill; 
per Popham, it is aided by the Statute of Feo- 
fails, becauſe it is Form only, and the De- 


miſe is the Subſtance ; and per Popbam, after 


Micbaelmas he is Termor by the Continuance 
of the Poſſeſſion, Quod Fenner and Do 


negaverunt. But in Wakely and Warner's Caſs 


ment pro Querente. It was alligned for Er- 


Ejectment was brought in Ireland, and Judg- 


ror, 


==, = $3 —_ ©, © . wp wy 
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ror, that the Plaintiff ſhews a Leaſe made to 
him to commence at a Day to come, virtute pireute cujus 
cujus he enter'd, and was poſſeſſed until eje- & precextu 
cted by the Defendant, and ſhews not when er he en- 
he enter'd, either after or before the Day der d- 
at which the Leaſe commenced : Sed 
non allocatur, becauſe he ſaid wirtute cu- 
jus, Ge. But by Lea, Chief Juſtice, if he 

had ſaid prætextu cujus, it had been otherwile. 
Moor 4.66, | | 

Where a Declaration in Ejectment, for the Where the 
Purpoſe, is made of Eaffer Term, and the Demiſe is 
Demiſe is laid after the End of Faſter Term, 3 
and before the Eſſoin-Day of Trinity Term, che Decks. 
and alſo delivered before the Efloin-Day of tion. 
Trinity Term to the Tenant in Poſſeſſion; 
yet this ſhall be good, though the Demiſe 
is laid after Eaſter Term, becauſe when the 
Tenant in Poſſeſſion appears, he muſt be 
made a Defendant, and accept a Declaration 
of Trinity Term, and plead thereunto Noe 
puilty, and at the Trial confeſs Leaſe, Entry, 
and Ouſter, otherwiſe there will be Judg. 
ment againſt the caſual Ejector. So that 
when the Declaration, to which the Tenanc 
ß made a Defendant, is made of Trinit 
Term, that is then aſter the Demiſe, and fo 
it is well. + 

Ejectment of a Leaſe made the r2th of Commence. 
December, habend' a primo die. On Not guilty, ment. 
the Jury find a Leaſe made in 4c werba, 
which was dated primo Decemb', Habend' from 
henceforth, but delivered the 12th of Decem- 
ber; and the Queſtion was, Whether this be 
according to the Declaration? It was ob- 
jected, That from the Day of che W 

com 


94 The Taw of Efecments. 

ftom henceforth, are ſeveral Commencements | 

ſor the one begins the Day it was ſealed, the 
other the Day after; but per Car, they are 
all one, being a Computation of Time from 
the Time pait, and both ſhall be pleaded 
to begin from the Day of the Date, when 
the Leaſe is afterward ſealed another Day. 
\ . But if he declares of a Leafe the Firſt of 
1 4 die December, Habend® 6 die datus, the Ejectment 
deg, cannot be alledged the fame Day; but if the 
os Lezie be made the Firſt of December, habend 
henceforth, the Ejectment may be alledged 
the ſame Day. So was the Cafe of Oibor 
and Ryder: Ejectment on a Leaſe made 1 Jan. 
3 Fac. Habend a die datus, and the Ejectment 
was the fame Day, and ruled to be good, 
though the Habend' is as much as to ſay, from 
the Day of the Date. But per Cur', the 
Date is the Time of the Delivery, and it 
differs from the Day of the Date; where- 
fore the Ejectment alledged poſea the fame 
Day is good enough. Cro. Fac. p. 258. 

g and Milliams, and p. 135. Osborn and 

Ryder. ny : | 
Ei Hose Firme of a Leaſe dated the 6th 
of December, 17 Fac. Hab & die datus, upon 
Evidence the Leaſe was ſhewed, and was i 
dated the 6th of December, 19 Fac. Hab' à di 
confectionis, the Plaintiff was nonſuited. C. 
Far Scavage's. Calls... 
The Plaintiff declares upon a Leaſe made . C 

the 1oth Day of Ocleber, Habend from the 

2oth Day of November for five Yeats ; the u 
Queſtion was upon a ſpecial Verdict, Whe-W n 
ther this was a good Leaſe or not? Judgment d 
was arreſted. It ſhall not begin from the I c. 


Time? 


I 
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Time of the Delivery; but it's an unitain Uncertain - 
Limitation, and cannot be known What No: 232 
ember he meant, laſt paſt, or next enſuipg. Ne 8 | 
But the Law will eject an impoſſible Limi- of the Leaſy 
tation, as from the 31ſt of September, becauſe 
it cannot be any Part of the Parties oo 
ment. The Declaration was, Quod cum F 
by his Indenture bearing dated the 20th- 4 
May, 32 Elix. had Yet to him an Houſe, and 
ſhews not when the Leaſe was made; for he 
doth not ſhew any Day of the Delivery: 
Per Cur, it's good, for it ſhall be intended to 
de delivered at the Day of the Date. Mod. Rep. 
p. 180. 3 Leon. p. 266. Ruivet and Cope, 5 
In Ejectment of the Manor of D. contain. Varisnee. 


H, No Day of 


1 Delivery 
ewed. 


8 ing 250 Acres, be it more or leſs, with Lete © 


ters of Attorney, reciting, Whereas 7. the 4 + 
Leſfor had made a Leaſe of a Manor 
containing 250 Acres, and Autharity to 

make Livery according eo the recited Leaſe. 

Per Car, the Variance is fatal, and the Plain- 

tiff was nonſuited. 3 Keb. 691. Smith and Fo. 
Talbot, Mic. 18 Car. 2. | 

Plaintiff declares, That P. C. by lagenture In what Vit. 
apud S. let unto him an Houſe, and zo Acres 
of Land by the Name of all the Tenements © 
in S. Aſter Verdict Judgment was arreſted, --- 
becauſe it was not alledged in what. Vill the 
Tenements are, and the naming of the Vill in 
the Pernomen is not material. Cro, El, 822, Pertvinine. 
« Gray and Chapman. £8. 

50 Hobert 89. Rich and Shere, Declar n 
was, That at E. in Com predict, he did de- 
miſe One Meſſuage, Four Gardens, Two hun- 
dred Acres of Land, Eighty Acres of Paſture 
called Eaſt-Dixard in the ſaid County. oo 

1 de. 
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Not guilty, the Plaintiff had Judgment. It 


was Error, becauſe the Plaintiff in his De- 


claration did not ſhew in what Town, Pa- 
1iſh, Hamlet, or Place, the ſaid Tenement 
called Eaſt-Dixard lay; and Judgment was 


reverled in the Exchequer-Chamber. 


Wherf the 
Leaſe ſhall 
be intended 
to be delive- 
red on the 
Day of the 
Demiſe, and 
not of the 


Date. 


Declaration was of a Leaſe of Serjeant 


Hele, That he the 16th of Fanuary, 44 Elix. 


by Indenture dated the 2d of January, de- 
miſed, Oc. It was moved, that the Decla. 
ration was not good, becauſe it is that he 
demiſed the 16th of January by Indenture, 
dated the 2d of Fanuary, and he does not ſay 
primo delibat” the 16th of January; for other. 


wiſe it ſhall be intended to be delivered the 


Day it bears date. But per Cur, it's good; for 
tho a Deed ſhall be intended to be delivered 


the Days it bears Date, unleſs the contrary be 


ſhewed ; yet when it's faid, he demiſed ſuch 
a Day by Indenture dated ſuch a Day before, 
it muſt be neceſſarily intended it was not 
delivered the fame Day it bears date, but 
upon the Day of the Demile, as it is alledged, 
Cro. Eliz. 890. Houſe and Laxton, Cro, Elix. 
p. 773. Hall and Denby. 

And the Verdict often aids and intends, 
that it was delivered the fame Day it bears 
Date, as in Heaton and Hurleſton's Cale. The 
Declaration was, Whereas 7. S. by Inden- 
ture the 9th of June, 19 Fac. dimiſſit, &c. 
Habend terminum predict” d die datus frgillas 
tionii Indenturæ predif a for three Years ; vir- 
tute cujus the Plaintiff the 1oth of June, 
19 Fac. enter d, and was poſſeſſed until, &. 


| and Verdict pro Quer on Not guilty. Per 


Gur”, When the Verdict has found him guilty 


upon 


The Law of Ejectments. 57 


| upon the Declaration, and the Ejztment is 
alledged according to the Declaration, ic 
may well be intended that the Indenture 
bore Date, and was ſealed and delivered the 
ſame Day mentioned in the Declaration of 
. the Leaſe ; though it was objected, That nei- 
ther the Day of the Date, nor of che Sealing | 
: and Delivery of the Indenture, are mentioned, | 
: and fo the Declaration uncertain. But Judg- ö 
5 ment pro Fuerente, Cro. Fac. 646. Heaton | 
. and Hurleſton. | | = 
7 Now in F#akelz and Warren's Cale, though 1 
2 the Plaintiff does not ſhew in his Declaration = 
R when he enter'd, either after or before the KC 
. Day on which the Leaſe commenced, yet it's B 
F good enough; becauſe be ſaith, the Leaſe to = 
a him made was to commence at a Day to come, 9 
" virtute cujus heenter'd, and was poſſeſſed until, = 
: Cc. Aliter had it been, if he had ſaid pretextu 3M 
b cujus. 2 Rolls Rep. 466. Wakely and Warren. 8 
t Now the Judges favour Declarations in Vrtuti cujus, 9 
1 Ejectment, as may be ſeen, 1 Ventr. 136. © pretextu 1 
„ The Plaintiff declares in Ejectment, Thar . he en- 1 
. 3 . 5 rd; the TY 
J. S. demiſed to him per quoddam ſcriptum Pifference y 
z. Obligatorium, & c. Habend à die datus Inden. between ul 
5 turæ prædictæ. Per Cur, The Writing ſhall them. {3 
le be intended an Indenture, though it be called 8: 
» Scriptum Obligatorium, and every Deed obli- 1. 
2 geth; but if it ſhall not be intended In- is 
* dented, then the Leaſe ſhall begin preſently, 768 
1 as if it had been made from the 4th of Sept. In 
s ut a Declaration was of a Leaſe, Habend | 1 
15 a die datus Indenturæ pradifte, and does not Wl 
27 ſpeak of any Indenture before; and the De- , 10 
ty claration was adjudged naught. But Ej ect ione 1 
M0 Firme of a Leaſe made the 20th of Auguſt, F8 
| Habend = 


Poſtes ſcil'. 
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Habend from Michaelmas then laſt paſt ante 
datum hujus Indenturæ, and neither ſhewed 


the Indenture nor the Date thereof; and per 


Cur, it's well enough. The Addition, ante 
datum Indenturæ, ſhall be void, the] other be- 
ing good, and the Beginning of the Leaſe 
appearing certain enough. Hetley 63. Brady 
and Fohnſon, Cro. Elix. 606. Darrel and Mid- 


dAleton. 


A ſpecial Verdict in Ejectment was ſound 


in Ireland, and Judgment there pro Quer. 


Error was brought in B. R. in England: The 


Declaration was, That the Plaintiff declared 


upon a Demiſe made 12 Jun, &c. Haben 
a predicto duodecimo die Funii, (which muſt be 
the 13th Day of the ſame Month) «/q; Cc. 


Virtute cujus quidem dimiſſionis he enter d, &c. 


and that the Defendant, poſtea ſcilt eod? duode- 
cimo die Funii, did eject him, Cc. So that it 
appears upon the, Face of the Declaration, 
that the Deſendant entered before the Plain- 
tiff had a Title, for the Leaſe commenced 
the 13th of June, and the Entry was on the 
12th of that Month. And it's the ſame 


Point as Siderfin 8. 2; Croke 69. Leaſe was 


made the 24th of June for five Years, Habend 
à die datus, which muſt be the 25th, byJVer- - 


tue whereof the Plaintiff enter'd, and that 
the Defendant, poſtea ſcilt' 24 June, did ejet 
him, which muſt be before the Commence- 


/ 


ment of the Leaſe. 
Per Cur”, The Plaintiff enter'd as a Diſſei- 


for by his own ſhewing, and thereupon Judg- 


ment was reverſed. 3 Mod. 198. Evans and 
Crocker, | 


Eje- 
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Ejedtione Firme of a Leaſe made the 2 1ſt 
of Ofober, 4 Fac. & quod poſtea ſcilicet eodem 
21 die Octob. Anno tertio ſupradicto, he eject- 
ed him: And the Addition of a Year, 
which was not mentioned before, and which 
is repugnant to that Day which was mention- 
ed, is idle, and ſhall be taken for null; Ee 
poſtea the ſame Day ſhall be good enough. 
Cro. Fac. 154. Brigate and Short, | 
Error was afligned, for that the Plaintiff Eje&ment of 
did count of the Leaſe of the fourth Part of the 4th Part 
an Houſe in N. in four Parts to be divided, i 2" _ 
by Force of which he enter'd in Tenementum to be divided 
prædidum, and was inde poſſeſſionat till the De- and declares : 
ſendant did eject him de Temementis prædictis, De Tenementig 
whereas he ought to ſuppoſe his Entry into Pi]. 
the Fourth Part, and the Ejectment of the 
Fourth Part, ſed non alloc; for the Entry and 
Ejectment (ſuppoſed de Tenementis proedidiis 
ſhall not be intended of the intire Tene- 
ment, but of the Fourth Part of the Houle, 
according to his Declaration. Cro. Eig. 286. 
Rawſon and Mainard. Ke 
Ejectment for Tythes, not ſaying by Deed, 
Judgment was reverſed. 2 Keb. 376. Angell 
and Rolf. | | 
The Declaration was of ſeveral Meſſuages 
in the ſeveral Pariſhes of St. Michael, St. Fames, 
St. Peter, and St. Paul, and that Part of the 
Premiſſes lay in the Pariſhes of St. Peter and 
St. Paul; but that there is no Pariſh called 
the Pariſh of St. Peter, nor none called the 
Pariſh of St. Paal. Per Cur, The Copula- 
tion [Er] ſhall be referred to that which is 
real, and hath Exiſtence, ut res magis valeut, 


to make them both one Pariſh; and the 
Hi. Words 
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Quod dimiſe- 


runt. 


Coheirs de- 

clare by the 
Leſſee of a 

Leſſee, and 
why. 
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Words ¶ ſeveral Pariſhes] is ſupplied by the 


other Pariſhes aforenamed. . Hardr. 336. In. 


| gleton and Wakeman. 


By Cobeirs or Coparceners; 


Declaration by Coparceners, Quod dimi- 
ſerunt is good; therefore Molliner and Robin- 


ſons Caſe, Moor 682, where the Leaſe was 
made by Two Coparceners, and it was de- 


clared Quod dimiſerunt: To which it was ex- 
cepted, that the Leaſe is the ſeveral Leaſe of 


each ofthem for his Moiety, which was there 


ruled a good Exception, is not Law. 2 Brown- 
low 207. Cro. Eliz.615. 2 Keb. 192. Moor 682. 

And now Ejectments in ſuch Caſes are by 
the Leſlee of a Leſſee of the whole by many 
Coheirs, which is by reaſon of the Uncer- 
tainty of the Part claimed by the Leſſors. 
And per Cur, a Leaſe of all Parts warrants 
the Leaſe of all. 2 Keb. 700, 


By Tenants in C ommon. 


If Two Tenants in common join in a Leaſe 
for Years to bring Ejectment, and Count 
Quoc dimiſiſjent, it's naught ; for it is a ſeveral 
Leaſe of their Moieties, and they muſt de- 


_ Clare, Quod cum one of them demiſed the 


one Moiety, and the other the other Moiety. 
1 Brownl. 13. Cr. Fac. 166. Mantley's Caſe. 
If one Tenant in Common take the whole 
Profit, the other has no Remedy by Law 
againſt him, for the taking the whole Profits 
is no Ejectment; but if he drive away the 
Cattle of the other Tenant in Common = 
the 
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the Land, or not ſuffer him to enter and oc- 
cupy the Land, this is an Expulſion, and he 
may have Ejectione Firme for the one Moiety, 
and recover Damages for the Entry, but not 
for the mean Profits. x [»ſtit. p. 199. 6. 


By Baren and Feme. 


The Plaintiff declares of a Leaſe made to 
him by Baron and Feme generally, and does 
not alledge it to be by Deed: It was a great 
Queſtion in our Books, whether this be good 
or not; but now it is ruled to be good by 
many Precedents, 2 Rep. 61. Wiſcot's Cale. 


By Fointenants. 


Ci. and R. and . Daughter to R. are 

Jointenants for Years; V. lets her Part to C. 
and C. and R. join in this Leaſe of the en- 
tire Land to the Plaintiff ſor three Vears. 
Popham and Fenner held, That that Leaſe well 
warrants the Declaration; for upon the Mat- 
ter they both let the entire, and upon this 
general Count it is good. Telverton and 
IWilliams e contra, becauſe the Count ſuppoſeth 
they both let the Entire as Jointenants ; for fo 
it is intended by the general Count, which Two as Join- 
appears to be falſe, for they two let two Parts tenants, and 
jointly, and the one of them having a third oneas Tenant 
Part as Tenant in Common, lets that only, T e 
and fo the Declaration ought to have thewed Commons in 
the Truth and the ſpecial Matter. And be. ſuch Caſes 
cauſe it is difficult, they uſe in ſuch Caſe to how to de. 
make a Leaſe, and the Leſſee to make a fe. clare. 
cond Leafe, and the fecond Leitee to declare 

1-3 genc- 
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generally; and ſo all the Matter ſhall come 
in Evidence. Fleming, before whom it was 
tried by Ny prius, over-ruled it, that this 
Declaration was well maintained by the Leaſe, 
and the Jury gave a Verdict according to 
his Opinion. Cro. Fac. p. 83. Jordan and 


Steere. 


Upon a Leaſe by Tenant for Life, and bim 


in Remainder. 


A. Tenant for Life, Remainder to B. in 
Fee, they both by Indenture join in a Leaſe 
to the Plaintiff, Per Cur, this is the Leafe of 
A. during his Life, the Confirmation of B. 
and after the Death of 4. it is the Leaſe of 
B. and the Confirmation of A. And becauſe 
tic Piaintiff in Ejectment had counted of a 
Joint-Leaſe by 4. and B. it was adjudged 
againſt him. 6 Rep. 15. Treport's Caſe. 

So is the Caſe in Popham, p. 57. upon a 
Demiſe by Dorothy Pool and Robert Smith, it 
was thus on a ſpecial Verdict: Dorothy was 
Tenant for Life, Remainder to Smith in Fee, 
and they being ſo ſeiſed, made the Leaſe 
in the Declaration. Per Cur?, the Leaſe found 
per the Verdict doth not warrant the Leaſe 
alledged in the Declaration; for during Do- 
rothy's Lite it is her Demiſe, and not the De- 
miſe of Smith, but as his Confirmation for 
that Time, for he had nothing to do to 
meddle with the Land during the Life of 
Dorothy, and after her Death it ſhall be ſaid to 
be the Demiſe of Smith, and not before. 
Popb. 57. King and Berry. . 


By 
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By 4 Corporation. 


The Plaintiff declares upon a Leaſe to him 
made by the Preſident, Fellows, and Scho- 
lars of St. Johns College, Oxon, and in the 


Concluſion he doth not ſay, Hic in Curia pro. 


lat*. Per Williams, it is not good. The Eject- 
ment-Leaſe being made by a Corporation, 
they ſealed the Leaſe, and delivered it by 
their Attorney, having a Letter of Attorney 
from them to deliver the ſame; they cannot 
do this in any other Manner than by their 
Attorney. 1 Bulſtr. 119. Lord Norris's Caſe. 
Hill. 36 Elix. Carter and Cromwell, in Eje- 
ctione Firme, the Plaintiff counts per Leaſe 


made by the Warden of All. Souls College in 


Oxon, And Exception was taken, becauſe 
the Name of Bapriſm of the Warden was 


omitted, but adjudged there need not; the 


Difference is where a Corporation is ſole 
Perſon, as Biſhop there may be his Name; 
Aliter Aggregate. Dyer 86. Marg. 


Ejectment was brought on a Demiſe of a 


Corporation, not faying by Deed. Per Cur, 
Judgment ſhall not be arreſted for this on 
Judgment by cognovit Actionem at the Aſſizes, 
but it ſhall be intended after this as well as 
after a Verdict. | OTST, 


Upon a Leaſe by Commiſſioners of Bankrupt, 


Commiſlioners of Bankrupt had afligned 
the Land in Queſtion to the Leſſor of the 
Plaintiff, which Indenture was afterwards 

inrolled ; but the Declaration was of a De- 
H 4 miſe 
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miſe made aſter the Indenture, and before the 


Inrolment: And whether that Demile were 
ſufficient to entitle the Leſſor of the Plaintiff, 
was the Queſtion in Perry and Bowe's Caſe. 
Per Cur', it is not ſufficient. Vide le Caſe, 
2 Ventr. 360. Perry and Bower, 


By Copybolder. 


If a Leaſe be found made by a Guardian 
or Copyholder, ſuch a Leaſe will maintain 
the Declaration, though their Leaſes are void 
againſt the Lord and Infant. Hardr. 330. 


Wheeler's Caſe. - 
Vide ſupra, Tit, Who ſhall have EjeGione 


Fi me. | 
By Adminiſtrator. 


He ought to ſhew how the Archbiſhop 
granted it, either as Ordinary, or by his Pre- 


rogative; and therefore Exception was taken 


to a Declaration in Ejectment, becauſe the 
Plaintiff conveyed his Intereſt by an Admi— 
niſtrator of all the GoGds of the Leſſee in 
Svſſex and Kent, but ſhews not how the Arch. 


 bithop granted ic, either as Ordinary, or by 


his Prerogative. And this was held by the 
Court to be a material Exception. But be- 
cauſe ail the Precedents in B. R. and B. C. 
were lo in general, without ſhewing how, 
and becauſe they would not change Pre- 
cedents, they diſallowed the Exception. Cro. 
Elix. f. 6. Dorrel and Collins, | 

In Gum and Lowiaces Cale it was moved 
in Arreſt of Judgment, That the Declaration 
<3 = 0 _ (b:ought 
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(brought by Adminiſtratrix) was not good; 
becauſe the granting ſorth Letters of Admini- 
ſtration was in this Manner, (vix.) Admini. 
ſtratio commiſſa fuit querenti per William Lewin 
Vicarium generalem in ſpiritualibus Epiſc. Rot. 
without averring, that at the Time of the 
granting Letters of Adminiſtration, the Bi. 
ſhop was in remotis agendis, for a Biſhop pre- 
ſent in England cannot have Vicarium. But 
per Cur', the Vicar-General in Spiritualibus 
amounts to a Chancellor; for in the Truth, 
a Chancellor, is Vicar-General to the Biſhop. Vicar-Gene- 
2. The Declaration is not Epiſcop. Roff. loci il. ral. 
lius ordinarii. But per Cur, all Precedents are 
ſo; and in a Declaration ſuch Allegation 
needs not, but by way of Bar it is neceſſary, 
3. The Plaintiff declares of Ejectment, and 
alſo quod bena & catalla ibid invent? cepit ; and 
in the Verdict the Damages for the Ejectment 
and Goods are entirely taxed Quere de hoc. 
1 Leon. p. 312. Gilham and Lovelace. = 
Ejectione Firme was brought of a Leaſe of 
Tythes, and ſhews not that it was by Deed, 
and ruled to be ill, becauſe Tythes cannot 
paſs without Deed. Cro. Fac. 613. Swadling 
and Peers, £2 
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miſe made after the Indenture, and before the 
Inrolment: And whether that Demile were 
ſufficient to entitle the Leſſor of the Plaintiff, 
was the Queſtion in Perry and Bowe's Caſe. 
Per Cur, it is not ſufficient. Fide le Caſe, 
2 Ventr. 360. Perry and Bower, 


By Copybolder. 
If a Leaſe be found made by a Guardian 


or Copyholder, ſuch a Leaſe will maintain 
the Declaration, though their Leaſes are void 


_ againſt the Lord and Infant. Hardr. 330. 


Wheeler's Cale. f : 
Vide ſupra, Tit. Who ſhall have EjeGione 


Fi me. 
By Adminiſtrator. 


He ought to ſhew bow the Archbiſhop 


granted it, either as Ordinary, or by his Pre- 


rogative; and therefore Exception was taken 


to a Declaration in Ejectment, becauſe the 
Plaintiff conveyed his Intereſt by an Admi- 
niſtrator of all the GoGds of the Leſſee in 
Suſſex and Kent, but ſews not how the Arch. 
biſhop granted it, either as Ordinary, or by 
bis Prerogative. And this was held by the 
Court to be a material Exception. But be- 
cauſe ail the Precedents in B. R. and B. C. 
were lo in general, without ſhewing how, 
and becauſe they would not change Pre— 
cedents, they diſallowed the Exception. Cro. 
Eliv. r. 6. Dorrel and Collins, 

In GiUlm and Lowviace's Caſe it was moved 


in Arreſt of Judgment, That the Declaration 


(b: ought 
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(brought by Adminiſtratrix) was not good; 
becauſe the granting ſorth Letters of Admini- 
ſtration was in this Manner, (vix.) Admini. 
ſtratio commiſſa fuit querenti per William Lewin 
Vicarium generalem in ſpiritualibus Epiſc. Rot. 
without averring, that at the Time of the 
granting Letters of Adminiſtration, the Bi. 
ſhop was in remotis agendis, for a Biſhop pre- 
ſent in England cannot have Vicarium. But 
per Cur', the Vicar-General in Spiritualibus 
amounts to a Chancellor; for in the Truth, 
2 Chancellor is Vicar-General to the Biſhop. Vicar-Gene- 
2. The Declaration is not Epiſcop. Roff. loci il. ral. 
lius ordinarii. But per Cur, all Precedents are 
ſo; and in a Declaration ſuch Allegation 
needs not, but by way of Bar it is neceſſary. 
3. The Plaintiff declares of Ejectment, and 
alſo quod bena & catalla ibid invent cepit; and 
in the Verdict the Damages for the Ejectment 
and Goods are entirely taxed Quære de hoc. 
1 Leon, p. 312. Gilham and Lovelace. 

Ejectione Firme was brought of a Leaſe of 
Tythes, and ſhews not that it was by Deed, 
and ruled to be ill, becauſe Tythes cannot 
paſs without Deed. Cro. Fac. 613. Swadling 
and Peers, 
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CHAP. VII. 


Where in the Declaration a Life muſt be aver. 
red, and where it need not, Of Delivery of 
Declarations at or after the Eſſoin- Day. De. 
clarations, when to be enter d, as of the ſame 

Term where the Copies need not to be paid for. 

Declarations, when amendable or not, Of ex- 

preſſiug the Vills where the Lands lie, Of the 

Pernomen. Declaration need not be of more 
Acres than be was ej ected out of. Of the Forms 
of the Declaration; Vi & Armis omitted; 


Extratenet omitted. The Precedent of De. 


elarat ions in C. B. in B. R. in Scaccario. 
The Indorſement on the Copy to be left with 
the Tenant, and what the Tenant is to do 
thbereupon. The Rule for confeſſing Leaſe, 
— and Ouſter, in K.K. = B. R The 
Form of an Affidavit in Ejectment to move 
for Fudgment againſt the caſual Ejector. 


F one do declare upon a Leaſe in Eje- 

dtione Firme, and that by Vertue of that 
Leaſe he was in Poſſeſſion of the Lands there- 
by let to him, until that he was ejected by 
the Defendant; it is ſuppoſed that the Leſ- 
for, who made the Leaſe to him, was alive 
at the Time of the Action brought. Pra. 
Reg. 110. | | 

The Plaintiff in Ejectment declared of a 
Leaſe for three Years, if the Wife of the 
Plaintiff ſhall ſo long live, and does not ſhew 
that the Wife is yet in Life: Yet per * 
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this being after a Verdict, is made good by 
the Stat. 21 Fac. of Amendments, alter Exami- 
nation by the Sheriff. And in Arundel's 
Caſe, in Ejectment the Plaintiff declares that 
the Lady Morley being only Tenant for Life, 
made a Leaſe to him for three Years, if ſhe 
ſhould fo long live; virtute cujus intravit & 
fuit poſſeſſionat until the Defendant enter'd 
upon him, & illum 4 firma ſua prædicta ter- 
mino ſuo nondum finito extratenst, &c. and he did 
not aver the Life of the Lady Morley. But 
per Cur, this amounts to an Averment, for 
he ſaith his Term is nat yet ended, which 
implies ſhe is alive, and the Years not ex- 
pired; and this was after a Verdict. But had 
it been demurred to, it had been more am- 
biguous. So Dyer 304. in Ejectione Firme on 
a Leaſe, his Suppoſition that the Perſon ad. 
luc ſeiſitus exiſtit, implies his Liſe. Siderfin, 
5. 61. Palmer Rep. 267, 268. Arundel and 
Mead, Cro, Fac. meſme Caſe, 2 Brownl. 165. 

It was the Opinion of the Court in Cro. 
Eliz. p. 18. Higgins and Grant's Cale, That if 
in Ejectment one declares of a Leaſe by a 
Perſon, he ought to aver his Life, for by his 
Death his Leaſe is void; but it's now other- 
wiſe. 2 Bulſtr. 79. Cro. Eliz. 18. Higgins and 
Grant, | | 5 


Of ihe Delivery of Declarations, Filing and 
| Entry. | 


The Court, in Car. 2. Snow and Cooley's A new Decla- 
Caſe, upon Motion, ordered, That a new ration deli- 
Declaration delivered on the Eſſoin- Day _ 'D che 
hould be ſufficient, (the old one bony — * 

»»‚„ ivere 
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| livered before) the Leſſee dying, and the 
Name was changed, there being ſufficient 
Notice; and this being the Act of God, ſhall 
not Prejudice. 1 Keb. 755. 


The Declara- If the Declaration in Ejectment be deliver. i 


tion is deli- ed after the Eſſoin-Day, it is but enter'd of 


vered after that Term (and not of the Term before) Pha 
and the Plaintiff in ſuch Caſe cannot have 


the Eſſoin- 
Day, and the 


Conſequence. Judgment the ſame Term; but if he doth 


not move the following Term to have Judy. 
ment, (eſpecially if any Aſſizes intervene) 
he cannot have it without new Notice left at 
the Houſe of the Defendant, and the Default 
made at firſt. 1 Keb. 721. Bluet's Cale. 

What Day If the Declaration in Ejectment be of 
the Bill was Aichaelmas Term, which relates to the firſt 


filled, is exa- Day of the Term, yet it's a Matter of Evi- . 


—_— whe- dence, and examinable what Day the Bil 
Day me was filed; and if it was after the Day of the 
Leaſe, tho'it's Leaſe, all is well. On a ſpecial Verdict it 
the ſame was moved for the Defendant, that the De. 
Term. claration was in Michae/mas Term, 2 Fac. 2. 
and the Demiſe is laid to be the zoth of 
October, 2 Fac. 2. and lo after the Term be. 
gan. Note, The Declaration cited an Ori- 
ginal, and an Original was produced, Teſte 
2 Nov. Which was aſter the Demiſe ; and 
the Prothonotarizs informed the Court, That 
this was frequently allowed, and that no Me- 
marandums of the Originals bearing Teſte 
within the Term, was uſed to be made upon 
the Record. Sid. p. 432. Prodger's Cale, 

2 Vent. Tonſtale and Broad. X 
It is the Courſe of the Court in Ejectment, 
If the Owner of the Lands comes in and prays 
to 
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o be Defendant, the Declaration ſhall be If the Owner 
nter'd as of this Term, altho' it were of the Prays to be 
ft Term, againſt the caſual Ejector; but yet Gre aug 
being by Favour of the Court admitted, he ce e- 


Claration to 
ſhall have no new Imparlance beſides that be enter'd as 


Which the caſual Ejector had. And by Hide, of the ſame 


here is Difference between the Tenant in Term, but 

oſſeſſion, who is Defendant ex debito on his . fn Im- 
prayer; contra of F. S. who is only concerned e. 

Title. 1 Keb. 706. Roch and Plumpton. 

If the Declaration filed be paid for, they Where Co- 
need not pay for the Copies, and fo a Trial pies of the 
at Bar ſhall_not be hinder'd for want of Pay- Declaration 
ment of the Copies. 2 Keb. 805. need not be 


| 1 find a Rule of Court to change the P34 for. 


Year, thus: 


ſſ. Mich. 13 Car. OzdinaC eſt per Cu- 
riam nono die Octob qo quer narra⸗ 
tionem ſuam in intrat' inter par⸗ 
tes de Termino St. Trim ult in- 
trat in Anno dimiſſion emendavit, 
Et ubi per miſpꝛiſionem Clerici al⸗ 

legavit dimiſſion ſteri duodecimo 
die Apꝛilis Anno undecimo Caroli 
fieri debuit Anno duodecimo Equer 
ſolveret Def mils per Magiſtrũ 

 Gulſtod taxand p20 emendatione 
illa cx motione Magiſtri Boon, 


Leſſee for three Years makes a Leaſe for Leaſe not 
fve Years in Ejectment to try the Title, and warranted 
he Jury on ſpecial Verdict doubt whether by the De- 
he Defendant be guilty for 3 or 5 Years. tation. 
fer Cur”, the Declaration is ill, and the Plain- 
af can have no Judgment. Per Hale, the 

. Leaſe 


: 

: 
ET 
-j 
: 


Argument. 


Argued at 

the Ning 

Bench before 

Lord Chief 

Juſtice Fol, 
c. 
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Declaration, Leaſe is good only for three Years, and the 


Defendant ſhall be guilty for no more, el(; 


the Plaintiff would recover Terminum predid, 


which is Five Years, but no Judgment can be 

for three Years, being not waranted by the 
Declaration. Trip. 27 Car. 2. B: R. Rowe aud 
Williamſon.; © | 


Ne et. Mr. Levett's Caſe of the Inner- Temple. 


Sir Roger Pole , Plat 


, Plaintiff. 
Sir Peter War wrton, and others. Defendants, 


Eject ment upon the Demiſe of John Levett and 
bis Wife, wherein the Plaintiff declares, That 
John Levett, and Margaret his Wife, the 
10rb of April, 1697. demiſed to the Plaintiff, 
Habend' from the 25th Day ef March then 
Loſt paſt for five Tears. wh 


HIS was tried at the Bar, and a Ver- 
dict for the Plaintiff; and the Defer- 


dants have moved in Arreſt of Judgment, for 


that the Demiſe is laid the 1 oth of April, 1697. 
which is not yet come, whereas it ſhould be 
1696, Which the Plaintiff hath moved to 
amend, and the fame ought to be amended, 
&c, for theſe Reaſons, wherein I ſhall only 
apply my ſelf to the Stat. 16 C 17 Car. 2. 


cap. 8, which I humbly conceive hath not 


been ſufficiently ſpoken to in this Matter, 


which faich, That no Judgments ſhall be 


ſtay'd or reverſed after Verdict for any Mi- 
ſtake in the Chriſtian Name, Day, Month, 
or Year, by the Clerk, where the 1 
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Name, Sirname, Day, Month, or Vear, in 
any Writ, Roll, Plaint, or Record, prece- 
ding, or in the ſame Roll or Record are once 
rightly named, but that all ſuch Omiſſions, 


Variations, Deſects, and all other Matters of 


the like Nature, being not againſt the Right 
of the Matter of Suit, nor whereby the 
Iſſue or Trial are altered, ſhall be amended 
by the Records. 


That we are within the Benefit of this 


Statute, I ſhall offer this to your Lordſhip. 
The Declaration againſt the caſual Ejector 
delivered to the Tenants in the Country was 
right, that exprefling che Demiſe to be the 
oth of April, 1696. which ought to have 
been the Time mentioned in this Declaration, 
lor all the Miſtake was only betwixt ſeptimo 
& ſexto; and there is an Imparlance enter'd 
on the Roll in Eaſter Term laſt againſt the 
caſual Ejector, which is right. 
As in all Actions brought by Bill, the 
uſual Meth od of Proceeding, is to file the 
Bill or Declaration in the Office; and as all 
Defects on the Roll are amendable by that, 
ſo this being brought by Original inſtead 
of Filing a Bill in the Office, an Imparlance 
z enter'd on the Roll, and the Method of 
Proceeding is in the ſame Manner as in the 
Common Pleas, the Iſlue is as much amend- 
able by the Imparlance-Roll as it would have 


been by the Bill, if the Action had been 


brought by Bill. 
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The Objection made to this, is, That pul:/one and 


though Tenants in Poſſeſſion being not all Godluck. 


duly ferved in the Country, the Tenants 
reed to appear ſo as the Plaintiff would 
5 conſent 
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conſent to try it at the Bar, and that therc- 


upon there was a new Declaration deliver- 


ed, which had this Miſtake, and ſeems to 
infer, that the former Declaration was wa- 
ved, and this was altogether a new Proceed- 
ing, wherein the Court was miſinform. 
ed; for there was no new Declaration de- 
livered, and that which the Defendants pro. 
duced, was a Copy of the Iſſue only, and 


proved nothing but that there was a Mi- 


ſtake, which appears by the Roll, and is 

admitted by the Plaintiff, otherwiſe we need 

not this Motion. es 
Now, my Lord, that the Defendants Ap- 


pearance was to the Declaration delivered 
in the Country, is plain; for there was no 
other Declaration delivered, nor was there. 


in any other for them to appeal to. Be. 
ſides, it appears by the Rule wherein it is 
written Puliſtone and Goodluck, and under 
that the now Defendants ſhall be made 
Detendants in the Room of Goodluck, and 


| ſhall confeſs Leaſe, Entry and Ouſter, for 


the Lands in that Declaration mentioned, 
and ſhall receive a Declaration, and plead 


the general Iſſue, and inſiſt upon the Title 


only; and that if the Plaintiff ſhall become 
nonſuit for Default of the Defendants con- 
feſſing Leaſe, Entry, and Ouſter, then that 
Judgment ſhall be enter'd againſt the Deten- 


Now, my Lord, I would know what De- 
claration the Defendants were to appear to; 
it muſt be a Declaration againſt Goodluck: 
And what Leafe the Defendants were to con- 
fels; it muſt be the Leaſe mentioned N 

4 | the 
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the Declaration againſt Goodluck; and what 


Judgment the Plaintiffs were to have, if the 


Defendants did not confeſs Leaſe, Entry and 
Ouſter ; ic muſt likewife be upon the Decla- 
ration againſt Goodluck. | 


Now, My Lord, if the Defendants will 


ſhew a Declaration that was delivered them 


againſt Goodluck, wherein there was this Mi- 
ſtake, it would be hard upon us ; but if they 
cannot, then the Declaration delivered againſt 


Goodluck is right, and the Demiſe they are 


obliged to confeſs, is the Demiſe in that De- 
claration, and only miſtaken by the Clerk's 


tranſcribing it. 


Now, My Lord, if the Defendants have 


| confeſſed a good and right Demiſe, and this 
| hath been tried, then it would be the great- 
eſt Hardſhip in the World, if the Court ſhould 


not let the Plaintiff have the Benefit thereof; 
and it is plain, that the Demiſe the Defen- 
dants are by Rule to confeſs, is the Demiſe 
in the Declaration againſt Goodluck, So that, 
My Lord, if there were no Statute to help 
it, I take it with Submiſſion, the Court ha- 
ving tried the Fact, ought to make the Record 
according to the Fact they have tried, 

As to their conlenting to appear for ſeveral 
of the Tenants that were not duly ſerved, on 
Condition the Plaintiff would try it at Bar; 
My Lord, That is an Argument againſt 
them, and brings us within the Benefit of the 
Caſe betwixt Crawley and Parr, where there 
was a Judgment in Ejectment by Confeflion, 
and the Demiſe laid after the Judgment, and 
amended after a Writ of Error brought, be- 


cauſe it was a Judgment by Warrant of Attor- 
1 
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ney; for it ſhould not be ſuppoſed that the 
Defendant gave a Warrant of Attorney to 
confeſs a void Judgment. A 
Now, My Lord, the Defendant's conſent- 
ing to appear, ſhall never be intended to 
avoid Declaration, but to a good Declaration 
in order to a fair Trial, And, My Lord, we 


are the more intitled to the Benefit of it, be- 


cauſe we are Purchaſors, for we give a Conſi- 
deration for it, viz. agreed to try it at Bar, 
and they themſelves opened it ſo. 
As to what was objeted, That when the 
Tenants have appeared to this Declaration in 
Ejectment, and are made Defendants, it is a 
new Action, and that the Declaration againſt 
the caſual Ejector is rejected, and that there. 
fore this Defect cannoe be amended, though 
right in the Declaration againſt the caſual 
Ejector. 1 

give this Anſwer, That the Declaration 
againſt this caſual Ejector is not rejected, 
but is by the common Rule in Ejectment 
made Part of the Cauſe, inſomuch that if the 


Plaintiff be nonſuited, he ſhall have his Judg- 


ment upon that Declaration, and the Return 
of the Poſfea is Warrant for that Judgment; 
ſo chat by the common Rule in Ejectment 
chey are ſo tied together, that it is all but one 


Action, and the now Defendants are to ſtand | 
in the caſual Ejector's Place, But, My Lord, 


the Words of the Statute are not fo ſtrict, 
which are in any Proceedings precedent. 
Now, My Lord, the Declaration in Eject- 
ment 15 a Proceeding, and it is Precedent, 


and it is wichin the equitable Meaning of 


the Statute, which intends all Amendments 
RSLs, | that 
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that are by Neglect of the Clerk, if it ap- 
pears that they ate right in any ot the Pro- 
_ ceedings, and for that End a Philizer's Note, 
tho' no Part of the Record, hath been ſufficient 
to amend by. | 

And, My Lord, the ſame may be faid 
When the Detendant is arreſted by a Lat. de 
Placito tranſgr', and the Plaintiff declares in 
Debt or Caſe, and miſtakes the Chriſtian 
Name, Sirname, whether ſhall it be amended 
by the Lat. and whether the Lat. ſhall be 
looked upon to be a Proceeding precedent 
to the Declaration, becaule in another Action, 
and fo it would be if a Man be arreſted de 
Placito trar{gr', ac etiam Bill, and the Plain- 
tiff declares in Debt only, this is likewiſe de- 
parting from the Writ; but theſe are war- 
ranted by the Practice and Courſe of the 
Court, theſe Proceſſes being made uſe of on- 
ly to force an Appearance; and the Plaintiff 
may then declare in caſe of Treſpaſs or Debt, 
as he ſees good. Now, My Lord, Declara- 

tions in Ejectment are the fame Thing, be- 
cauſe only made uſe of to force an Appear- 
ance, and are by the common Rule in Eject- 
ment become no Part of the ſame Action 
than a Lat. is. But this, My Lord, we have 
a full Anſwer to; for the Declaration againit 
the now Defendant is entred on the Roll, 
and 1s right. 

But with Submiſſion, My Lord, the Decla- 
ration is ſufficient to warrant its own Amend- 
ment, it being by Original, vis. Que Fohaw' 
Levett & Maria eidem Rogero dimiſer' ad ter. 
minum qui nondum N intraver & ipſum 

3 a 


116 


The Law of Ezectments. 
a firma ſua prædicta ejecer. Now, My Lord, 
the Count may be amended by the Original, 
which is, That the Plaintiff's Leſſors had be- 
fore that Time demifed the Premiſſes to the 
Plaintiff for a Term not then paſt; and if the 
Count be made of a Demiſe then in being, it 


is all the Amendment we deſire. But, My 


Lord, here it may be objected, When muſt 
that Demiſe bear Date and commence 2 Muſt 
the Court ſet a Date and Commencement to 
Plaintiff's Demiſe? © bo 
To which I anſwer, That the Commence- 
ment is certain by the Declaration, vide. 
licet, from the 25th of March laſt, and that 
muſt be the 25th Day of March laſt betore 
the Term the Iſſue is entred on, which is 
from 96. and then the Date of the Demiſe 
muſt be betwixt Trinity Term, 96. and the 
25th of March before, which points direct- 
ly at the Miſtake which is in Michaelmas. If 
the oth of April 1697, inſtead of 1696, and 
where the Court can by the Record take No- 
tice what was intended; it is the ſame Thing 


as if it had been once rightly named before, 
and is Within the Meaning of chat Statute, 


which after the naming of many Miltakes, 
hath theſe general Words, and all other Mi- 
ſtakes of the like Nature, which, My Lord, 
muſt be of no Signification, if this be not the 
Meaning of this Statute. He 
And, My Lord, as to this being the Fault 
of the Clerk, I need no Argument to prove 
it, for the Matter ſhews it ſelf; and the De- 


_ claration againſt the caſual Ejector being 
right, proves this the Fault of the Clerk in 


tran- 
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tranſcribing this Wrong, though the Decla- 


ration may properly be ſaid to be the Act of 
the Client, yet that ſhall be intended the 


Declaration againſt the caſual Ejector, that 


being the Firſt Declaration, and all that is 
neceſſary for the Client to inſtruct his Attor- 
ney in, the reſt only depending on the Forms 
and Practice of the Court, wherein the At- 
torney needs no further Inſtructions from his 
Client. „„ 

Now, My Lord, I do admit that the gene- 
ral Words in this Statute are reſtrained; that 
is to ſay, All other Matters of the like Na- 
ture, not being againſt the Right of the Mat- 
ter of Suit, nor whereby the Iſſue or Trial 
are altered. But, My Lord, this Reſtriction 
hath no Relation to the particular Defects that 
were mentioned before, whereof ours is one, 


but to the general Words only; and, My 


Lord, we are within the Intent of theſe gene- 


ral Words alſo. | | 
For this Amendment is not againſt the 


Right of the Matter of Suit; for that was 


whether the Plaintiff's Leſſor had a Title, 


and that hath been tried and found for the 


Plaintiff; nor is the Iſſue or Trial altered; 
for had this been amended before Trial, the 
Defendants muſt have pleaded the ſame Plea, 
and the Trial would ſtil] have been the ſame. 
The Danger only was at the Trial on the 
Plaintiff's Side, whether this was not Cauſe 
of a Nonſuit, and therefore it was his Buſt. 
neſs to have it amended before Trial, for fear 
of being nonſuiced at Trial; but having tried 
his Cauſe, and the Right found with him, 
he is much more ap to the Benefit of 
| 3 this 
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this Amendment, becauſe it is to ſupport a 
Verdict; Nay, My Lord, a Verdict that was 


found accoiding to the Right and Merits of 


the Cauf?, which all Courts have always been 
very tender ol. | | 


Laſtly, My Lord, I ſhall offer this to your 


' Lordſhip, That the Matter we pray ro amend, 


is not Matter of Subſtance, yet ought to be 
amended to avoid Abſurdity. 

I muſt confeſs, That if this had been a De- 
miſꝭ to commence in Futuro, it would have ad- 
mitted of a greater Argument; but. My Lord, 
this is a Demiſe in being at the Time of the 
Declaration, and not yet expired, and fo 
much appears by the Record. 

My Lo:d, the Record is an Iſſue of Trinity 


Term, 1695. and the Demiſe is laid the 1oth 


of April, 1697. Habend from the 25th of 
March then lait paſt, and the Words in the 


_ Declaration are Demiſcr* in the Writ, and De- 
_ 1i/iſent in the Count; and that the Plaintiff 
_entred by Vertue thereol, and was poſſeſſed, 


and the Defendant ejected him, his Term be- 
ing not ended, Cc. all which che Defendant 
confeſſes. | 
This Demiſe muſt be before Trinity Term 
96. or elſe the Words Demiſer', Demiſillent, 
are to no purpoſe ; and it is impoſſible that 
before Triniiy Term 1696, the Plaintiff's Leſ- 


ſors ſhould have demiſed the i oth of April 


1697, for that Time was not come. But it is 
potiible that the roth of April, 1696. the 
Plaintiff's Leſſors might make a Leaſe dated 
the 10th of April, 1697. before the Time of 


the Date. | 
And 
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And if that be the Conſtruction of it, then 
this is a Deed from the Time of the Execu- 
tion, and the Term commences from the 25th 
Day of March before. | | 
Or elſs this being an impoſſible Date, muſt 
be altogether rejected, and then Triaity Term 
and the 25th Day of arch being all the 
Times that are certain in the Declaration, the 
Confeſſion is, that betwixt the 25th Day of 
March, 1696. and Trinity Term following, 
the Plaintiff's Leſſors demiſed, the Date be- 
ing no eſſential Part, and then this is a good 
Demiſe for Five Years from the 25th of 
March, 1696. „„ | 
Greater Miſtakes than theſe have been 
amended aſter Verdict. | 
Lees and Six. Nathaniel in Mich. ft. 
Ejectment, wherein the Plaintiff's Leſſor be- 
ing an Infant, the Declaration was, That the 
Intant demiſed by his Guardian, which was 
no Demiſe, and the Cauſe being tried at Sraff. 
laſt Summer Aſſiſes, the Detendant's Council 
inſiſted on the Miſtake, and relied thereon, 
and it being referred by Conſent to the Judge, 
and a Verdict given for Security, the Judge 
referred the Matter to the Court of Common- 
Pleas, who amended it, though never right 
in any of the Proceedings. 

The Biſhop of Worceſter's Cale in this Court, 15 Cay. 1. 
where there were Five Defendants and Put G and 
Three of them pleaded, and after Verdict 8 
amended, and the Verdict was recorded againſt Day in Re- 
Two, That no Iſſue was joined againſt in the cord is alter- 


Record of N.,. prius. o offer Ver. 
ä | _-:.- Fi) 


14 | Cam- 
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Camberlain againſt the Hundred of _7un- 
dring upon the Statute of Hue and Cry, where 


it was ordered, That the Record both of the 
Declaration and Iſſue ſhould be amended by 


the Attornies, and this was before Trial. 


Ours is a far ſtronger Caſe; for this Amend. 
ing, if it had been before Trial, would not 


have altered the Hue, or any-wile influenced 
the Merits of the Cauſe. _ _ 

Now, My Lord, we are intitled to the 
Favour of the Court, in reſpect we moved 
this Matter before Trial, and were bid by 
the Court to move it aſtewards; and if this 
had been a fatal Matter, che Plaintiff ought 


to have been nonſuited, which was then in- 


ſiſted on by the Detendants, and denied; and 
ſo the Plaintiff expoſes his Title, paid the 


Charges of the Jury and other Things, which 


colt him above 1001. and if he had been 
nonſuited, was by Rule but to pay Country 
Coſts, and the Plaintiff's Leſſors are Purcha- 
fors for a valuable Conſideration under a Ti- 
tle of above Sixty Years Poſſeſſion. And ha- 
ving now upon a fair Trial and a full Evidence 
obtained a Verdict, we hope your Lordihip 
will put them in a Capacity of Reaping the 


Fruit of it. 


The Judgment in Ejectment is double, one 
as to his Damages, upon which the Coſts 
are attendanr, and the other as to the Term 
whereupon his Poſſeſſion depends; and the 
Plaintiff may take out Two Executions, one 
tor his Coſts, and the other for his Poſſeſſion. 
Now if there be Cauſe to {tay the Poſleflion, 


here is more Cauſe to ſtay Judgment as to 


Damages 
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Damages and Coſts, becauſe the Iſſue hath 
been fairly tried, and the Defendants have 
confeſſed that the Plaintiff was in Poſſeſſion, 
and that the Defendants did eject him; now 
if his Term was not commenced, but his 
poſſeſſion tortious, yet he is not to be turn- 
ed out by a Stranger that hath no Title, 
as the Defendants were, the Jury having 
found againſt them, and the Damages are for 
the Entring upon our Poſſeſſion and ejecting 
us 


But the Court ſaid it could not he amend- 
ed, and Mr. Levett brought a new Trial and 
recovered. | 


Declarations, when amendable or not. 


2 Ejectment where the Title is material, Declaration 
the Plaintiff amended his Declaration after 3 af 
Plea (but while all was in Paper) in the without pay- 
3 of his Action, without Coſts paying. ing Coſts. 
Keb. 14. | | 5 

After Verdict and Judgment the Decla- Aﬀer Verdict 
ation cannot be amended, for that might and Judg- 
taint the Jury: As in Ejectment of the Re- EN" 3® 
tory of H. and other Tenants, wirture cu- 3 
iu; intravit in Tenementa prædicta. Verdict tion. 5 
ind Judgment de Rectoria & Tenementis præ- | 
ic, it cannot be amended ; but on ſuch Alter in 
Omiſſion in Judgment or Acts of, the Court 3 
t were amendable, but not of the Declara- = 8 
tion. But in this Caſe the Court conceived it : 


well enough, and that the Word Tenements [Terements] 
| | | in- include a Re. 
| Tory. 
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includes a Rectory, whether there be Glebe or 
not, but not ſo of a Manor, Hill, 25 & 26 
Cf 2. Bales Cale. 
Declaration If the Plaintiff in Ejectment declare of an 
of an Houle Houſe lying in Two Pariſhes, if the Houle 
Iying in Two do lie in either of the Pariſhes, and do not lie 
Pariſhes, and; | Es 
the Houſe lies in both of them, yet the Declaration is good; 
in one, it's for there is Certainty enough in it. Prack. 
good. Reg. 110. . EY 
Te muſt be al- It muſt be alledged in what Vill the Tene- 
ledged in ments are; the Plaintiff declares, that P. C. 
what Vill the by Indenture apud F. let unto him one Houſe 
* and Twenty Acres of Land, by the Name 
fs of all her Tenements in S. Per Cur”, the De- 
_ Claration is not good, becauſe it is not al- 
ledged in what Vill the Tenements are; for 
the naming of the Vill in the Pernomen was 
not material, and ſo Cro. El. $22. Gray and 
Chapman. 
Where the The Plaintiff declares of a Leaſe of one 
Fernmnen is Meſſuage, Ten Acres of Land, Twenty Acres 
of Meadow, Twenty of Pallure, by the Name 
of one Meiſuage, Ten Acres Prat. be it more 
or leſs; after Verdict a Ni cap. per Billam 
was entred: For upon the Meotter by the 
Plaintiff difcloied in his own Declaration, he 
cannot have Execution of the Quantity found 
by the Jury: For in the Leaſe there is not but 
Ten Acres demiſed, and theie Words in Judg- 
ment of Law cannot be extended to Thirty 
or Forty Acres, and the rather becauſe the 
Land demanded by the Declaration is © 
another Nature than that mentioned in the 
Pernomen; for this goes only to the Meadow, 
and the Declaration is to the Arable and Pa- 
ſture. Nu. P. 166. 
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Or In this Action it was moved in Arreſt of 
26 | Judgment, That the Plaintiff had declared of 
Two Demiſes, (viz.) that F. S. demiſed 
an Ten Acres of Land to him, and that F. N. 
ule had demiſed Ten other Acres of Land to 
lie him, Habend. for the Term of Five Years, &c.. 
d; ¶ and that he entred into the Premiſſes demiſed 
act. to him by 7. S. and Fe N. in forma pradiftay 
Aſter Verdict, upon Not guilty for the Plaintiff, 
ne· it was objected, That in one of the Demiſes 
C. there is no certain Term or Eſtate for the 
ule ¶ FHabend can only be referred to the Demiſe 
me of F. S. for that begins a new Sentence; but 
De. per Cur', the Habend ſhall be a good Limita- 
al-W tion of both Demiſes for Five Years, and 
for when it is ſhewed that the Plaintiff entred in- 
vas to the Premiſſes demiſed to him in forma præ- 
nd W dicta, That is an Averment that all was demi- Forms predic” 
ſed to him, for that it is forma præclicta. how con- 
ne 2 Veutr. 2 V,. & M. | fſttrued. 
res In Ejediment the Plaintiff need not count Declaration 
me of the Demiſe of more Acres than the need not be 
re Acres out of which he was ejected; and a ” eee 
m Demiſe may be pleaded of any Parcel with. ejected. 
bel out mentioning the Entire; as if one demiſe 
boil to me Two Acres for Term of Years, and I 
nd am ejected out of one Acre by a Stranger: 
ut Now I ſhall have Ejectione Firme, and count 
g. that one Acre was demiſed to me, without 
he any Mention of the other Acre. 1 Saunders 
. 208. | 
0 F Where one declares on a fictitious Leaſe Ou fictitious 
nel to A. for Three Years, and within the ſame LOO. 
„Term declares of another fictitious Leaſe to ,, x the fame 
a B. of the fame Lands, the laſt is not good; Term, the 
for Treſpaſs for the mean Profits muſt be laſt is not 
5 brought gd. 
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Declaration 
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brought in the Firſt Leſſee's Name, ut di- 
citu r. | | 


As to the Form: | 
Ej ect ment was againſt Two, and the Decla. 


againſt Two, ration was intravit G- expulit z and it was 


expulit. 


amended. lv. 223. 


TheOmiſſion Vi & Armis are left out in the Declaration. 


of VA. 


Cro. El. 340. Griſſith and Williams's Caſe, ſaith 


mis in the De- jt js hut Matter of Form, and it is helped af- 


elaration. 


ter a Verdict; but in Cro. Fac, 36. and Try, 
223. in Odington and Darby's Cafe, where Vi 
& Armis was leſt out, and Error was brought 
in the Exchequer-Chamber, it was not ſuffer. 
ed to be amended, but Judgment was rever- 


fed. So Godb. 286. and ſa in Sykes and 


Coke's Caſe, the Want of Vi & Armis is not 
helped by a Verdict; but in Error in B. R. if 


upon Diminution it be well certified, the 


Court will amend it. Godb. 286. 2 Bulſtr. 35. 
Cro. Fac. 326. Telv. 223. Odington and Darby, 


I Keb. 164. 


The Omiſſion 
of Extratenet 
in the Decla- 
ration. 


In B. R. the Tranſcript of Treſpaſs and 
Ejectment was De Placito Tranſgreſſionis & Eje- 
&10nis, omitting Firme, it was amended. And 


in B. R. it would be amended in the Record 


it ſelf before Removal. 1 Keb. 106. 
Exception was taken in Godb, 60, 71. be- 
cauſe the Plaintiff did not ſay in his Declara- 
tion Excratenet ; but per tot Cur*, thoſe Words 
were not material; for if the Defendant do 
put out che Plaintiff, it is ſufficient to maintain 


the Action. So if it be 4 poſſeſſione ſua ej ecit, 


inſtead of 2 firma ſua ejecit, it's good; for 


efecit à poſſeſſiune inde, inde hath relation to the 


arm. Godb, 60, 71, 
In 
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tion were of Two Parts of certain Lands in 
H. and faith not, in Two Parts in Three 
Parts to be divided, and yet it was good as 
well in the Declaration as the Writ; and this 
Difference was taken per Cur? by Intendment 
and Conſtruction of Law, when any Parts are 
demanded without ſhewing in how many 
Parts the Whole is divided, that there re- 
mains but one Part not divided; as if Two 
Parts are demanded, there reinains a Third 
Part; and when Three Parts are divided, 
there remains a Fourth Part : But if any De- 
mand be of other Parts in other Form, there 
he ought to ſhew the ſame ſpecially, as if one 
demands Three Parts of Five Parts, or Four 
Parts of Six, Cc. 13 Rep. 58. | 
Declaration in Ejectment is, Quod cum ſuch 
an one Dimiſit, it's good here, becauſe he 
cannot have the Action without a Leaſe ; but 
Treſpaſs, as Aſſault and Battery, &c. it is not 
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In Ejectione Firme, the Writ and Declara- 


Demand of 2 


Part, withour - 


ſhewing into 
how many 


Patts divided. 


Declaration 


in Eje ment 
with Qua 

cum, is good, 
not ſo in 


ſo. And Dodderidge took this Difference, Treſpaſß. 


Where the Thing on which the Action is 


brought, hath Continuance, and where the 


Action is brought for a Thing done and paſt. 
In Ejectione Firme there the Leaſe hath ſtill 
Continuance, and there ſuch a Declaration 


with a Quod cum, is good, becauſe it is in the 


Affirmative ; but where the Thing is paſt, as 


Battery, it ought not to be with a Quod cum, 


2 Bulſtr, 214. Sherland's Caſe. 

As for the Manner of Declaring in reſpect 
of the Thing demiſed, wid. ſupra, tir. Of 
what Things an Ejettment lies : To which [ 
ſhall add one Caſe in the Exchequer, Ejet?- 


ment 
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ment for fo many Acres of Meadow, and fo 

many Acres of Paſture, on Non culp the Ju- 

De Herbagio. ry find a Demiſe de Herbagio & Pannagio of 
8 ſo many Acres. Per Cur, by the ſame Reaſon 
that an Ejectment lies of a Leaſe of Her- 

bage, by the ſame Reaſon the Plaintiff ought 

to declare accordingly; and Heibage does 

Herbage does not include all the Profits of the Soil, but 


not include only Part of it. Hard. 330. Wheeler's Cale in 
of the Soil. Toa 


| The Form of a Declaration from a Parſon; 


of Rectory and Tenements in B. R. with an 
Averment of the Parſon's Life. 1 Rep. 149. 
Chedington's Cale. 


dw 


— 


The Form of a Declaration in Ejectment in 
the Common-Pleas. Mich. 16 Car. 2. 


_ Tempeſt. | 
Midd ſſ. A V. nuper de London) Ge 
; * attachiar furt ad relpon⸗ 
dend TU. J. de pkito quare Vi & Ar- 
mis unum Meſſuagium ue um Gardi⸗ 
num decem acras terre tres acras pꝛa⸗ 
ti & quatuoꝛ acras paure cum perti⸗ 
nentits in H. que S. W. viz cidem W. 
dimiſit ad terminum qut nondum P2e- 
teriit intravit ck ipſum a firma fua p2e- 
dict ejecit # alia eno: mia ci intulit ad 
grave damnum ipſtus W. T contra pa⸗ 
cem Dow Regis nunc, Ec. Et _ 
N 1 Iden 
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idem W. p J. S. Attoꝛnar ſuum que- 


ritur qu cum p2edict S. pꝛimo die 
Odobzis Anno Negni Dow Kegis 
nunt quinto decimo apud H. p2edicc di⸗ 
miſit pꝛekar-r W. Tenementa pzedicta 


| cum pertiid habend cid W. T afſignat 


ſuis a Feſto Sancti Michaelis Arch- 
angeli tunc ultimo p2eterits uſq3, finen 


E terminum quinch annozum extune 


prime ſequemd & plenarie complend & 
finieny virtute cujus dimiſſionts idem 
W. in Tenementa p2edicta intravit & 
fuit inde poſſeſſionat. Et ſic inde pol⸗ 
ſeſonar exiſtew p2edict A. poſtea ſci⸗ 
licet cos pzimo die Octobzis Anno 
fiegni dict Dom Kegis quinto decima 
ſupzadido Vi E Armis, Ec, in Tene⸗ 
menta Pdica cum pertii que Pdict S. 
Fat W. in fozma Pdicta dimiſtt ad ter⸗ 


minum pdict qui nondum pꝛeteriit in⸗ 


travit E ipſum a firma ſua Pdica ejecit 
ac alia eno2mia, c. ad grave dam⸗ 
num, Ec. T contra pacem, Et. Unde 
dicit quod deterioꝛat eſt ck damnum het 
ad valentiam decem Libzarum & inde 
pdUC Sectam, | ; 

Et Pdick A. p G. A. Attomat ſuum 
bei) E defend vim T injuriam quando, 
tc, L. Lo. uſq; Octab Hillarij. 


In 


3 mer noon 


— 
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The Law of Ejectments, 


In the King's-Bench. 


| _— H. queritur de Jacobo 


| CU: in tuſtod Marr Ma⸗ 
reſe Dom Negis cozam ipſo Hiege exi⸗ 
ſtew p eo videlt quod cum H. M. Gen 
ultimo die Januarij Anno Negni 
Dom noſtri Caroli ſecundi nunt Regis 
Anglie, Ec, viceſtmo, apud B. in Com 
predict dimiſiſſet conceſſiſſct & ad fir- 
mam tradidiſſet Pfato T. unum Meſſua⸗ 
gium ck duas Acras Paſture cum per⸗ 
tim ſcituat jacem F exiſteid in B. p2e- 
dick habend T tenend tenementa Pdicta 
cum pcrtifd p2cfato T. & allignat ſuis 


a viceſiino quinto die Decembꝛis tunc 


ulr pterit uſq3 plenum finem E termi- 
num quing; annozum extunc prime ſe⸗ 
quem & plena* & üniend complend vir- 
tute cujus quidem dimiſſtonis idem T. 
in tenementa Pdicta cum pti? intravit 


C fuit inde poſſeſſionat quoulſy, Pdict 
Jacobus poſtea ſcikt eodem ultimo die 


Januarij Anno Kegni dier Dom Hie- 
gis nunt viceſimo ſup2zadice Vi & Ar- 


mis, Ec. in tenementa pdicta cum per⸗ 
tinem in c ſuper poſſelſionem ipſius T. 


inde intravit & ipſum T. a poſſelltone 


ſua p2edicc termino ſuo pdict inde non⸗ 


dum finit ejecit expulit & amovit ip⸗ 
ſumg; T. a poſſeſſione ſua Pdict extra⸗ 


tenuit & adhuc extratenet & alia enoz⸗ 


mia ei intulit contra pacem dick Tom 


Negis nunt ad damnum ipſius T. 201. 
Et inde pduc Sectam, #c, 


I Is 


ow ju aw Ow « 


„„ 


In the Office of Pleas in the Exchequer. 


Derb ſſ. A B. debito2 Dow Regis 
nunc venit cozam Baro⸗ 


nibus hujus Scaccarij duodecimo die 


Frbzuarij hoc Cermino p C. D. At⸗ 
toꝛm ſuum E qucritur p Billam verſus 
E. F. plene hic in Curia eodem die de 
pitto Tranſgrelſionis & Ejectonis Fir⸗ 
me pꝛo co videkc q5 cum quidam J. B. 
ſccundo die Feb Anno Regni dice 
On Uicgis nunc viceſimo primo apud, 
Tc. (put ſupꝛa in B. K.) ad dam- 
num 1pſins A. decem Libzarum Quo 
a Fc. Et inde pꝛodutit Secam, 
c. 


4 Copy of the Declaration yeu muſt leave with 
the Occupier of the Houſe and Land, with tbit 
er the like Indorſement : 


pow B. you may perccive that I am fued 
for the Meſſuage and Land: within. men- 
tioned, being in your Poſſeſſion: Theſe ard 
therefore to deſire you to defend your Title, 
or elſe I ſhall ſuffſer Judgment to be entred 
by Default. 


— 


Or thus: 


I Nleſs the Tenant in Poſſeſſion, or they 
under whom he claims, do next Tri- 
nity Term appear to this Declaration, and 
make him or themſelves Detendants there- 
unto, and by Rule of Court confels the Leaſe; 
| | . Entry 
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Entry and Ejectment, and inſiſt only upon 
the Title at the Trial, the Defendant in 
this Declaration will confeſs Judgment, and 


Poſſeſſion will be delivered accordingly to 
the Plaintiff, and you turned out of Poſlef- 


ſion. | 
Tour Friend J. D. 


To A. B. Tenant in Poſſeſſion 
of the Premiſſes within 
mentioned, 


To this the Tenant may appear by his At- 
torney, and conſent to a Rule with the Plain. 
tiff's Attorney, to make himſelf Defendant 
in the Room of the caſual Ejector, and to 
confeſs Leaſe, Entry and Ouſter, and at the 
Trial to ſtand upon the Title only; or in De- 
fault thereof, Judgment will be entred againſt 
the caſual Ejector. | | 

If the Tenant in Poſſeſſion do not appear 
in due Time, and enter into a Rule, as is 
aforeſaid, then upon 4fidavit made of the 
Service thereof, and Notice given him to ap- 
pear, the Court upon Motion will order Judg- 
ment to be entred againſt the caſual Ejector; 

No judgment for if the Defendant plead nothing to this 
againſttheca» Action, but let it paſs by Nibil dicit, the Judg- 
fual Ejector ment cannot be had upon a common Rule, 
_ as in Actions of Debt, and ſuch like, but by 
We, Motion of the Court, becaufe it is to alter 
Polleflion. © .. by ; 

Whatistobe After the Declaration delivered, the Per» 
done after the ſon whole Intereſt is concerned, ought to re- 
n hy rain an Attorney, Who is to give his Client's 
elivefed. « Name 


ö 
; 


may be made Defendant inſtead of the caſual 
Ejector; and then a Rule is to be entred by 
Conſent, as follows: | | 


Robinſon, Paſ. 15 Car. 2. Regis. 


D. verſus A. in Ejectione Firme de Terris & 
Tenementis in H. in Com' M. ex dimil- 
ſione E. P. | . 5 


98 eſt ꝑp Curiam ex aſſenſu J.. 
Actoznat que: & J. A. Attoz⸗ 
nat Þ T. III. de (U. in Comm E. Pdicf 
Yeomd quod idem T. admittatur defen- 
dens qui indilate romparebit p Attoꝛid 
ſuum pdick T recipiet narrationem ck 
plitabit adinde generalem exitum hoc 
Termino TE ad Triaconem ſuperinde ha- 
bend idem T. comparebit in ꝓpzia per- 
fona ſua ant p ejus Concilium vel At⸗ 
toznat. Et cognoſcet dimiſſionem in⸗ 
trationem & actualem expulſionem vek 
quod in defecu inde intretur judicium 
verſus Def. G. M. caſualem Ejedoꝛem 
ſed parcatur ulterio2 p2oſecutio verſus 
cum quouſc pdict T. in aliquo pmiſſo⸗ 
rum dekalt fecerit. Et ex tonſtmili aſ- 
fenſu ufterius oꝛdinat eſt per Cur quod 
Pdict T. nullum capict advantagium 
verſus querent » ejus non pſecutione. 
fuper Triatione occaſienar p hujulmodt 
dekaltam ſed quod pdict T. lol vet que- 
renti cuſtagia Pꝛothonotac pinde tar- 
and. Et ulterius oꝛdinar elt quod di⸗ 
4 K 2 miſſo: 
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Name to the Plaintiff's Attorney, that ſo he 
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miſſoz querentis ſit onerabilis cum ſo⸗ 
lutione tultag iozum dcfendenf per Cur 
aliquo modo tarans vel adjudicany, 


— 
— 


3 


The like in B. R. 


Die Lune prox' poſt Craſt' Aſcenſionis Do. 
| wini, 23 Car. 2. Regis, 


A aidinatum eſt ex aſſenſu ambarum 
| partium T cozum Atto2nat gy 
W. 9. qui clamat titulum Meſſuagio in 
queſtione fiat Def. & compebit indilate 
ad Sect que & impom commune Bal- 
lium K recipict narrationem in plito 
Traulgrellionis & Ejettionts Firme & 
plitabit adinde non culÞ E ſuper tria- 
fione eritus cog) dimiſſiom intratiof 
C actualem CLjecionem & ſtabit ſuper 
titulum tantum alit judicium intretur 
per detalè verſus modo querent. Et ſt 
pdict IA. H. ſuper triatione exitus il⸗ 
1115 non tog nolt dimiſſiom intrafon @ 
actual ejed' p qo quer pſequt ulterius 
non potelt quod tunc nul mis five cu⸗ 
tag ſuper tali non pꝛos adjudicentur, 
Et ulterius oꝛdinat eſt qi ſi veredick 
redditum kuerit ꝓ Pdict M. Y. vel pꝛe⸗ 
dict quer non pꝛos foꝛet ppter aliquam 
aliam caułlam y qm non cognoſe dimiſ⸗ 
ſiom̃ intr atom ck actualem cjectionem Þ- 
dier quod tunc le Leſſoz quer ſolveret 
talia cuſta CU. H. Def' qualia p Cus 
adndicaia fucriat p Cur, 


An 
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As Affidavit in Eject ment to move for Fudg- 


ment againſt the caſual Ejector. 
| A.S. Luer p de Terris & Tenementis in 
Inter 4 0 R. in Com H. ex dimiſ- 
B. C. Def". fone J. H. 


HCS. maketh Oath, That he this Depo- 
nent on Thurſday the — Day of 
——— — laſt paft, did deliver unto J. D. Te- 
nant in Poſſeſſion of the Premiſſes in Que- 
ſtion, a true Copy of the annexed Declara- 
tion, with an Indorſement or Superſcription 
thereupon, to this Effect, wiz. J. D. You may 
perceive by this Declaration, that I am ſued as 
Caſual Ejector for the Land and Tenements, with. 
in ſpecified, in your Poſſeſſion (whereunto I claim 
nw Title): I do therefore hereby give you timely 
Notice, that unleſs you appear and defend your 
Title this next —— Term, I ſhall ſuffer Fudg- 
ment to paſs againſt me by Default, waereby you 
ill be . out of Poſſeſſun. Nur Loving 


Friend, C. R. Dec. 12. 1679. Which ſaid In- 


dorſement or Superſcription this Deponent did 
then read to the ſaid T. D. and acquainted 
him with the Contents thereof. 


Note, It is good Service to deliver the Co- 
py to the Wife, or to the menial Servant of 
the Tenant in Poſſeſſion. If to the Wife, 
thus, (vix.) Idid deliver to Anne the Wife; or, 
if to the Servant, to R. W. the hired Servant 
of J. D. and deſired her to acquaint ber Husband 


;berewith; or him, bis Maſter, therewith, | 
| R 3 It 
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If there be Two Tenants, then ſay, I did 
deliver one Copy of the annexed Declaration to 


A. R. Tenant in Poſſeſſion of Parcel of the Pre- 


miſſes in Queſtion ; and another Copy thereof fo 
5. 72 in Poſſeſſion of of the Rf due 's 

Premiſſes in Queſt ion; * which ſaid ſewveral 
Copies was ſubſcribed or indorſed to this Effect, &c. 
Which ſaid ſeveral Indorſements, he the laid 


Deponent did read to the ſaid "ſeveral Te- 
nants, Cc. 


CHAP. 
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C4& P;- HE 


Of Pleadings in Ejeòt ment. What ſhall be a good 
Plea in Abatement in this Action. Entry of 
the Plaintiff hanging the Writ, Entry after 
Verdict, and before the Day in Bank. After 
Imparlance no Pleading in Abatement, and 
why. Death of the Leſſor hanging the Writ. 
© Death of the Leſſee before N Abate, 
becauſe he ſhews not in which of the Vills the 
Land lies. Ejectment againſt Baron and Feme ; 
Baron dies ſince the Niſi-prius, and before the 
Day in Bank, Of Pleading to the Furiſdiction. 
Coniſance not allowable on Suggeſtion, but it 
muſt be averred or pleaded. How Preſcription 
to the Five Ports to be made. Ancient Demeſne, 
a good Plea in Ejement, and why, Of Plea 
of Ancient Demeſne allowed the ſame Term, 
and how. Of Pleas Puis darrein Continuance. 
Entry Puis darrein Continuance pleaded at 
the Aſſizes is reaſonable; the Conſequence of a 
Demurrer to this Plea, Releaſe from one 7 | 
Plaintiffs in Writ of Error, whom it (hall bar. 
Accord with Satisfaction pleaded in Eject ment, 
Aid Prier, and why the Defendant ſhall not 
have Aid of the King; aliter of a common Per. 
ſon : But a Writ not to proceed Rege incon- 
ſulto allowed. Recovery and Execution in 4 
former Action pleaded in Bar. Bar in one Eje- 
ctione Firme, how a Bar in another, 


HE General Iſſue in Ejettione Hime, 15 
now {ſettled by Rule of Court to be, 
— R 4 Nar 
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Not guilty, tho formerly the Defendant 
might have pleaded Non cecit, or any other 
Title; and therefore tho' this Chap. 2. may 
ſeem needleſs, becauſe by the new Practice, 
upon Not guilty pleaded, the Title is only to 
be inſiſted on at the Trial, yet in ſome Caſes 
| ſpecial Pleas may and ought to be pleaded in 
Ej ectione Firme, eſpecially in inferior - Courts, 
which J ſhall firſt treat of, and then give a lit- 
tle Touch as to the ſpecial Pleading formerly 
in Uſe in this Action, that ſo the Reader may 

not be totally ignorant thereof. But firſt, 


What ſhall be a good Plea in Abatement. 


That the Per Cur”, It is a good Plea in Abatement of 
' Plaintiff hid Efectione Firme in B. R. That the Plaintiff had 
—_— f another Ejectment for the fame, de pending in 
ow. _—_ the Common Bench. Moor p. 539. Dighy and 
©. __ TT 
Action com- In Efectioue Fir me, if the Term be expired 
menced, and before the Action brought, the Wric ſhall abate, 


_ the Term ex- becauſe he ought to recover the Term and Da- 
Pires pendent 


de. mages; but if he commence the Action before 
is the Term expire, and it expires pendent the 
Writ, there it ſhall not abate, but he ſhall re- 

cover Damages. Dyer 226. ook 
Entry of the Entry of the Plaintiff hanging the Writ, 


Plain ſhall abate the Writ, 
hanging the | | 


Wr:t, 


in 
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In Williams and Aſlets Caſe, the Defendant | 

would have pleaded Entry after the Verdict in Entry after 

Abatement of the Writ, but it was held clear- 22 

ly he had not Day to plead it, but it is put to Da in Bonk 

his Audita Querela. But in Parkes and Febnſons Hake freer: 

Caſe, in Ejectione Firme the Error aflignsd 45 

was, That the Plaineciff after Verdict, and be- 

tween the Day of Niſi prius and the Day in 

Banco, had entred, whereby his Bill was aba- 

ted, and demurred thereupon: Per Cur, this 

cannot be aſſigned ſor Error, for it proves the 

Bill is abateable, but is not abated in fait; nei- 

ther is it material to aſſign it for Error, for 

upon ſuch Sur miſe which goes only in Abate- 

ment, the Judgment ſhall be examined. Cre. 

El. 181, Aſh's Caſe, Cro. El. 757. Parks and 

Fohnſom. 

Ihe Plaintiff declares of one Meſſuage and Abate, be- 

Forty Acres of Land in Stone. The Defendant _— : 

imparls till another Term, and then pleads, any Py ge 

That within the Pariſh of Stone are Three Vills, Vills the 

A. B. and C. and becauſe the Plaintiff does not Lands lie. 

ſhew in which of the Vills the Lands lie, he de- 

mands Judgment of the Bill, & quod ob cauſam 

predict Billa prædida caſſetur. The Plaintiff de- | 

murs, and adjudged for him. For, 1. After Im. After Impa:- 

parlance the Defendant may not plead in lance no 

| Abatement of che Bill, for he had accepted it P — = 

to be good by his Entry into Defence, and by IE 

his Imparlance. 2. The Matter of the Plea is 4 . 

not good, becauſe the Deſendant does not ſhew Where a Man 

in which of the Vills the Meſſuage and Forty pleads in A- 

Acres lie. And where a Man pleads in Abate. batement, + 

ment, he ought to give the Plaintiff a better ought to give 

Writ, aud upon Demurrer there ſhall be a Re. i non 

ſpondear Oulter. Telv. 112. Tomſon and Collier. Writ. 


After 
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Eje&ment Aſter Verdict for the Plaintiff (the Queſtion 
againſt Baron being brought againſt Baron and Feme) that 
2 the Husband was dead ſince the Niſi- prius, and 
ſince che Ni. beſore the Day in Banks and whether the Bill 
Prius, and be- ſhould abate in all, or ſhould ſtand againſt the 
fore the Day Feme, was the Queſtion; and becauſe it is in 
in Bank, the Nature of an Action of Treſpaſs, and the Feme 
4 is charged for her own Fact, it was adjudged 
the Wife. that the Action continued againſt the Feme, 

and that Judgment ſhould be entred againſt 

her fole, becauſe the Baron was dead, Cro. 

Fac. 355. Rigley and Lee. 5 | 
Where the Ejectione Firme by F. S. againſt N. and O. 
Plaintiff by N. appears and pleads the General Iſſue, and 
his Demand Proceſs continues againſt the other until he ap- 
— the years, and then he appears and pleads an En- 
able t abate - try into the Land puis darrein Continuance. Fudg- 
8 ment de Brev. The Plaintiff upon this Plea 


demurs in Law, Curia adviſare; and in the In- 


terim the Firſt Iſſue was found pro Quer verſus 
N. and the Plaintiff prays his Judgment. He 
ſha!l not have it, becauſe the Plaintiff by De- 
murrer in Law had confeſſed the Writ abate- 
able; and the Writ by the Entry of the Plain- 
tiff was abated, in as much as the Term is to 
be recovered. Dyer 226. Newil''s Caſe. | 
To the fame Purpole is the late Cafe of Boys 
, 3 | 
In Eje&tone Firme the Queſtion was, If the 
Entry into the Land after the Day of Nife prius, 
and before the Day in Bank, may be pleaded 
in Abatement; and if fuch Entry, puis darrein 
Continuance, be a Plea in Abatement? Note, 
this was in Error out of the Common-Bench, 
and held by the Court of the King's Bench 
that it is not Error, yet Entry will not ite 
* | 1118 


„ee «© «@ _ * a 


i >. AS OA; A... AS. TÄI99ʃ 


By Death the Writ is actually abated, ther 


dion of the Court, ought to be taken molt 


it was Part in the Cinque: Ports, and Part in 
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the Term, becauſe it's only in Abatement, 
and there is a Diverſity between this and 
Death. x Bulſtr. 5. And it's uſual if the Entry Entry before 
be before the Niſ-prizs, to plead ſuch a Plea the Nif prive, 
at the Aflizes, and if it be omitted, the Ad- 2 he Pleaded 


: : he Aſſizes. 
vantage is loſt; but not ſo in caſe of Death: an der | 


; . * © between En- 
being no Time to plead it in Court, but En- try after Ver- 


try muſt be pleaded puis darrein Cominuance in dict, and 
Abatement only. Sid. p. 23 8. Boys and Norcliff, Death. 
1 Keb. 841, 850, meſme Caſe. 

Shall not abate by the Death of the Leſſee. Not abate by 


Vid. 3 Keb. 772. | r the Peth or 


the Leſſee. 
Of Pleading to the Furiſdiction: Coniſance of Plea, 


howto be demanded and allowed, and how pleaded. 


This plea was formerly allowed of, and ſo 
is ſtill in ſome Caſes. 


Now every Plea which goes to the Juriſdi- Rule, for a 
Flea to the 


ſtrong againſt him that pleads it; and to this ney ops 
Purpoſe there is a pretty Caſe. 

In Ejectment the Plaintiff declares of a Leaſe 4 Juriſdict. 
made at Haylſham; the Defendant pleads, That | 
Haylſham pr edit. ubi tenementa jacent, is within 
the Cinque>-Ports where the King's Writ runs Cinque-Ports. 
not; and ſo he pleaded to the Juriſdiction of 
the Court. The Plaintiff reply'd, That the 
Town of Hayliſham was within the County of 
Suſſex, abſque hoc, That it was within the 
Cinque-Ports. The Defendant demurs, be- 
cauſe he ought to have traverſed abſque hoc Traverſe. 
quod Villa de Hayiſham ubi tenementa jacent, is 
within the Cinque-Port; for the Truth was, 


the 


have made his Diſtinction, and every Plea 


* 
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the County of Suſſex, and the Land lies in the 


Part which is in the Cinque-Ports ; but per 


Cur, the Traverſe is good, and the Bar is 
naught, The Defendant in his Bar ought to 


which goes to the Juriſdiction of the Court, 
ought to be taken moſt ſtrong againſt him 
that gJeads it, and the Traverſe here ought to 
be to the Town, and not to the Ubi, which 
was idle; for the Law ſaid as much, and we 
do not imagine any Fractions of Towns, 


Winch. p. 113. Auſtin and Beadle, Cro. Fac. 692. 


weſme Caſe. Hutton p. 74. meſme Cale. 
Note, He who would demand Coniſance of 


this Plea, ought to ſhew his Warrant of Attor- 


Cinque- Ports. 


. 
Coniſance not 
allowable on 
Suggeſtion, 
but it muſt 
he averred on 
Reccrd. 


At muſt be 
averred or 
pleaded, and 
may be after 
Imparlance 
BY Ceckment. 


ney in Latin. Sid. 103. in theBiſhop of Eis Caſe. 

The Attorney General in Hales and Fulls 
Cale prayed Allowance of the Plea, That the 
Lands in the Ejectment were within the 
Cinque-Ports, which the Court granted, there 
being no Imparlance General or Special, both 
which affirm the Juriſdiction of the Court ; and 


at the Venire fac? the Plaintiff may ſuggeſt the 


Lands to be within the Cinque Ports, and 
have it of Places adjacent within the County. 
1 Keb. 65. T7 3” 
Sir Edward Turner in Ejectment, ore tenus, 
ſhewing his Warrant of Attorney. demanded 
Conilance for the Biſhop of Ely , per Cur”, it's 
not allowable on Suggeſtion, which is Cinque- 
Ports, Ancient Demeſne, cc. It muſt be aver. 
ed on Record; for tho the Court takes Notice 
that Ely is a Royal Franchiſe, yet this muſt be 
fo averred or pleaded, and may be after Im- 
parlance, when any Third Perſon is concern- 
ed ſince the new Way of Ejectment = in 
Green 


FE 
* 


. 
* Sd 4 ame nnn. 1 Way 


the Cinque Ports, where Time out of Mind _ 
the Writ of our Lord the King runs not, and 


* 
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Green and Simpſon's Caſe ; but Siderfin is contra, 


That it cannot be pleaded aſter Imparlance, 
1 Keb. 946, 948. $:4. 103. 


The Defendant prayed to be admitted to Where Coni. 
plead in Abatement, That che Lands in the fance of Plea 
Ejectment are within the Cinque-Ports, and an 
the rather, for that he was made Defendant ment EjeQ- 
by the Rule of Court, with a ſpecial Impar. 
lance; (with a ſalvis omnibus, &c.) Per Cur let 
him plead in Chief, unleſs in Ancient De- 
meſne no ſpecial Plea has been allowed, be. 
cauſe the Lord would be prejudiced in a Trial 
at Common Law. 1 Keb. 725. Hale and Up- | 
pington, f 
in Hall and Hugb's Caſe in Ejectment of Part within 
Lands, part within and part without the Five and part 
Ports, the Defendant, after Imparlance, pleads 2 
in Abatement, That part of the Lands are in and denn 
the Five Ports, and ſo prays Judgment, / Cu. 
ria copnoſcere velit, &c. The Plaintiff demurs, 
becauſe it does not appear but that the Demiſ# 
was out, and it's tranſitory, and may be laid 
any where, tho' the Leaſe was actually ſealed 
in another Place or County; and the Deſen- 
dant may plead Non dimiſit, as well as Not Where Nun 
guilty. The Demiſe in this Caſe was laid at Ce 
Maidſtonez per Twiſden, this being an inferior un leer. 
Court, they cannot try the Demiſe, which is GE 
iſſuable, and the great Miſchief that came in Why the new | 
Want of Proof of the Demiſe, was the Cauſe Rule of con- 
of introducing the new Rule. In this Plea it felling Lese | 
was ſaid, That the Lands were in F Parcel of ws introdu- | 


that they of F. have always tried, &c. This is ; 
ill, for the Preſcription Route have been an- 
„ nexed 
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| Preſcription nexed to the Five Ports generally, and not to 

muſt deo E only; and the Court ordered him to plead 

Ports and not in Chief, and to confeſs Leaſe, Entry and Ou- 

to F. only. ſter, or elſe that the Plaintiff take Judgment 
againſt his own Ejector. 2 Keb. 69, 79. \ 


1. Whether Ancient Demeſne pleaded, be 

a good Plea? 2. Whether it may be pleaded 
after Imparlance? DE e 
In Cro. Car. 9. it was a Queſtion, Whether 

Formerly an- Ancient Demeſne may be pleaded after Im- 
cient eee Patlance? Its reſolved, That Ancient Demeſne 
Plea iu Ejett- is a good Plea in Ejectione Firme, and in Re- 
ment, and Plevin; tho' it was doubted in our Books for- 
why. merly, but that is fully ſettled in ſeveral Re- 
ports. In Alden's Caſe, 5 Rep. the Defendant 
pleads, That the Tenements in which, Ge. 
were parcel of the Manor of O. in Com. S. 
uod quidem Manerium eſt de antiquo Dominico, 
Ce. and demands Judgment, ſi Curia hic vult 
copnoſcere, & The Plaintiff demurs, and per 

_ Cu it is a good Plea: 1. Becauſe it's the com- 
mon Intendment that the Right and Title of 
the Land will come in Debate in this Action. 
2. In this Action the Plaintiff ſhall recover the 
Poſſeſſion of the Land, and have Execution 
by habere fac Poſſeſſonem, and this Action ſa- 
vouts of the Realty. So in Pymmock and Feil- 
der's Cafe, where the Pleading was nice; the 
Defendant pleads that the Lands were Ancient 
Demeſne, and pleadable by a Writ of Right, 
Cloſe, Cc. The Plaintiff ſhews that they 
were Copyhold Lands, Parcel of the Manor, 
and enticles himſelf by Leafe under che Co- 
pyhoſdet, and traverſeth, That they _— 


F 
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impleadable by a Writ of Right, Cloſe; and ĩt 
was thereupon demurred. 1. Becauſe Copy- 
hold Land, Parcel of a Manor of Ancient De- 


meſne, ſhould be pleadable there, and not at 
Common Law. 2. Becauſe this Traverſe, that 


they were impleadable, is but the Confequence 


of Ancient Demeſne. Per Cur', the Copy- 
hold-Lands are as the Demeſnes of the Manor, 
and are the Lord's Freehold, and therefore 
not impleadable but in the Lord's Court, and 
the Traverſe is well enough taken. 1 Bulſtr. 
108, Cr, El. 826. 5 Rep. 105. Alden's Cale. 
Stiles 90. Cro. Fac. 559. Pymmock and Feilder. 

Now a Leaſe for Years is intended to be ta- 
ken real in a Recovery, and becauſe a Leaſe 
for Years intended to be recovered in Ejectione 
Firme, it is a good Plea to ſay it is Ancient 
Demeſne, yet a Leaſe for Years is but perſo- 
nal in Quality. 2 Rolls Rep. 18 1. Baniſter and 


R 


The Defendant imparles in Ejettione Firme, Whether An- 
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and after pleads that the Land is Ancient De- cient De- 
meſne, & c. & unde intendit quod Curia non meſne is 


wult copnoſcere, &c. The Plaintiff demurs: 
Per Cur, this Plea is pleadable after Impar- 
lance, becauſe if Judgment be given here, the 
Lord will reverſe it by Diſceit, and the Judg- 
ment will be avoidable, and the Diverſity is 
true, A Man may plead that which is in Bar after 
an Imparlance, bat not that which goes to the 
Writ ; and this holds in all Cafes but Ancient 


Demeſne. 2. The laſt Concluſion is Surplu- —— of 
ea. 


ſage; but if he had begun his Plea Actio non, 
it had been ill, notwithſtanding the Conclu- 
ſion, ut ſupra. But the Defendant wiaved his 


Demurrer without Colts, and pleaded to —_ 


pleadable af- 
ter Impar- 
lance. 


- _—_ 
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if Frankfee, or not: And yet Hetley faith, 

p. 117. It was agreed by all, that Ancient 
Demeſae is a good Plea in Ejectment, but not 

aſter Imparlance. Marſham and Allens Caſe, 

Dyer 210. in margine. : 

But now if a Man come in and pray to be 
made Defendant, and to plead ſpecially An- 
cient Demeſne, he ſhall do it; and it's now 
uſed of Courſe to plead Dilatories after Im- 

New-Defen- parlance. 1 Keb. 361. Holidays Caſe, But in 
_—_— co 1 Keb. 706. by Windbam, the new Defendant 
Peres (one that prays to be made fo) may plead An- 
ter the for. Client Demeſne after the former Imparlance, 
mer Impar- becauſe it's not any Ouſter of the Court of Ju- 
lance. riſdiction. Cur? e contra. He ought to plead 
Not. guilty perſonally; Roch and Plumptor's 
Caſe. And in 1 Keb. 755. Snow and Cooley. 
Plea of An. The Court will allow Plea of Ancient De- 
cient De- meſne the ſame Term, contrary to the ordi- 
meſne allow- nary Rules in Ejectment. And in Sutton and 
8 Courtneys Cale it was prayed by Council, 
erm; That the Defendant might have Liberty to 
And how. lead Ancient Demeſne to a Declaration de- 
3 before the Eſſoin of this Term, as of 
laſt Term, which the Court granted, and or. 
dered him to attend the Secondary to fettle the 
| ſaid Plea, wnich is uſually done by making 
the Plaintiff deliver a new Declaration, as of 
this Term, and fo the Plea cometh quaſi be. 

fore Imparlance. 2 Keb. 725, 

In David and Lyſter's Cafe, Rolls ſaid, An- 
cient Demeſne is a good Plea after Impar- 
lance; for it goes in Bar of the Action it 
ſelf, and not in Abatement of the Writ: 
Stiles go, | 

; Ansiene 


— — Oy 
2 ju 88 * 9 \\ 
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Ancient Demeſne was pleaded in Eject- Ancient De- 
ment, That it is Parcel of ſuch a Manor meſne. 


which is Ancient Demeſne, G G0. 

Replicar', That the Tenements in Nærration 
are pleadable at Common Law, «b/qne bvc, 
That thoſe Tenements are Parcel de antiquo 
Dominico: Demurrer to it, and Judgment pro 
Def”. Per Cur”, the Traverſe is ill; you ought 
to have traverſed that the Manor was An- 


_ Cient Demeſne, and that ſhall be tried per 


Doomſday-Book; or elſe you ought to have tra- 
verſed that thoſe Tenements were held of the 
Manor. Showre 271, Hopkins and Pace. 


Plea puis darrein Continuance. 


dant pleads a Releaſe puis darrein Continuance 


after Iſſue joined, for fo none ſhould have 
Jadgment. When this Plea is pleaded, the 
Juſtices of N:/-prius cannot proceed to take 
the Inqueſt, and to this Plea of the Defen- 
dane; the Plaintiff cannot there reply, but he 
ought to reply in Bank. After Iſſue joined, 
and a Venire fac awarded in ſuch a Vill, the 
Sheriff returns nul tiel Vill; this is not good, 
for he cannot return that Thing which is con- 
trary to the Iſſue to avoid the Trial, 2 fortior 
one of the Parties cannot plead ſuch Matter 
at the Niſi- prius; the Authority of the Juſtices 
of the N;-prinus is to take the Verdict of the 
Jury, and no other Pleat And the Juſtices of 
- L the 


Eſect ione Firme was brought for entring in. Releaſe pu, 
to Three ſeveral Vills : The Declaration makes drein conti. 


mention of no Vill in certain. The Defen. e before 
CR 

l | „of Niſ-prius, 
before the Juſtices of Ni prius. Per Cur” a they 250 


Man cannot plead a Releaſe at the Ni. prius take it. 
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the Niſi- prius have no Power to amend any 
Fault in the Declaration; and when the Sei- 
ſions end, their Authority ceaſeth. Vid. Cro. 
Fac. 261. contra. 195 H. 7, 21. I Bulſtr. 92, 
Moor and Brown. Telv. p. 180. Cro, Fac. 261. 
In Ejectione Firme againſt two, one appears 
and pleads the General Iſſue, and Proceſs con- 
tinues againſt the other, who now appears 
and pleads Entry puis darrein Continuance in 
Abatement of the Writ: Upon which the 
Plaintiff demurs; and after Iſſue was found 
for the Plaintiff, he ſhall not have Judgment, 
Demurrer a for the Demurrer is a Confeſſion of the Entry, 


Confeſſion of and ſhall abate his own Writ, for in this 
the Entry. Action the Term is to be recovered; aliter if 


he had imparled. Vide ſupra, Plea in Abate- 
ment. Dyer 226, 
Releaſe plead· Upon a Special Verdict in Ejedtment, and 2 
ed at the Day Day given for Argument, before which the 
of the Argu- Defendant procures a Releaſe of all Ejectments, 
— and at the Day ſor the Argument, pleaded 
the Releaſe Puis darrein Continuance, and good; 
alitcr of a Releaſe between the Ni/-prius and 
Day in Bank, becauſe there he had no Day 
in Court, nor has he any Remedy but by Au- 
ita Querela, if the Plaintiff ſued Execution. 
2 Rolls Abr. 467. Myles and Bunbury, Cr, Fac. 
646. Stamp and Parker, 
Ejectment was brought of Lands in R. and 


Entry pzis two other Villages. The Defendant pleads 


der Com Not guiity; and at the Niſi-prius pleaded, 


pleaded at the Na | . . 
Nee, che That the Plaintiff Puis le darrein Cont inuance 


| Plea is re- entted into a Cloſe, parcel præmiſſorum, and 
ceivable. him expelled, and a Demurrer upon it, be- 


cauſe he declared not in which of the Villages 
the Cloſe lay. Per Cur', this Plea is — 
| Es or 


I 2 — —— ··*] ͤ . 
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far it is Matter in fait, and peremptory to 
him who pleads it; for as a Releaſe or Matter 
in Bar may be pleaded, ſo may this, and is 
receivable at the Diſcretion of the Juſtices, it 
they perceive any Verity therein: So is Rolls 
Abr. 639. Mor and Hawkins. Cr, Fac, 261. 
2elv. 180, Mir and Hawkins, 1 Brownl. 145. 
ln Ejectione Firme the Deſendant may plead 
at the Aſſizes beſore the Juſtices of Ni. prius, 
That the Plaintiff had entred into Parcel of 
the Land mentioned in the Dealaration Puts 
darrein Continuance, the Juſtices of Ni. prius 
may accept the Plea, and diſmiſs the Jury; 
and tho? they do not give any Day to the Par- 
ties in Banco, yet this is not any Diſcontinu- 
ance, altho' that the Plea be collateral; for 
the Day of Nifi-prius,and Day in Bank, are one 
Day: For the Court in Bank gives Day to 
the Jurors in Bank, Nife-prius Ja ier ad 
Aſſiſas venerint, and to the Parties Day is gi- 
ven there abſolutely. 2 Rolls Abr. 630, Moor 
and Hawkins, 1 Rolls Abr. 485. Sir Hugh 
An Caſe. 6 "RS Wa, : 8,40 i p 
In Ejettione Firme, alter pleading Not guil- By this Plea; 
ty, a Releaſe is pleaded Puis darrein ff 77 Firſt lu 
x 0; of Nor guilt 
ance, whereby the Firſt Iſſue is diſcharged, ; Pod wag 
which the Court granted. And tho? the Ju- ; 
ſtices cannot try it at Niſi-prius, unleſs they 
think ic but Golour and inſufficient, yet if he 
think it ſufficient, he muſt ſign a Bill of Ex. Bilter Ex 
ceptions, for the Trial is Error; and fo Nl. tion. 
181, And in this Caſe the Releaſe of the Leſ- 
| far of the Plaintiff is but Colour: Alſo the 
Party cannot demur to ſuch Plea; alfo the 
greement to try and ſtand to the I itle only, 
is ho Cauſe to over - rule ſuch Plea; and per 
| L 4 Cu, 
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_ Cur, the Plea certified hither was allowed, 


notwithſtanding ſuch Agreement being gain- 
ed aſter. 3 Keb. 67. Mich. 24 Car. 2. Carter 
and Haggard. 


Formerly Accord and Sati faction a good Plea in 
Eject ment. 


Hl P. brought Ejectione Firme againſt R. C. 
and A. his Wife, and A. D. for an Houſe in 
G. in, &c. upon Demiſe made by A. H. the 


Ith of April, 8 Fac. for Five Years, and that 


the Defendant the roth of April in the ſame 
Year ejected him, & c. The Defendant pleads, 
That after the Treſpaſs and Ejectment, (vix.) 
primo Maij Anno oct awo ſupradicto apud G. pre. 
dict talis inter R. C. præfat H. P. tam de 
Tranſgreſſione & Ejectione prædict' quam de omni. 
bus alits querelis debitis & debatis inter eos ante 
tunc habitis fat, ſive propter a, & c. habebatur 
concordia, that in Satisfaction thereof the ſaid 
R. one of the Defendants ſhould pay to the 
Plaintiff GJ. 105. at the Feaſt of St. Michael 
then next enſuing, and that for the true Pay- 
ment of this he ſhall become bound in an 
Obligation of 137. and pleads Performance of 
this, and the Receipt of the ſaid Sum at the 
ſaid Feaſt accordingly. And it was reſolved, 


That Accord in this Action is a good Plea 


as being in Nature of a Treſpaſs. And tho 
the Term (which is a Chattel Real) ſhall be 
recovered as well as Damages, yet it's a good 
Plea; and Accord and Satisfaction for one 
{hall diſcharge all the Treſpaſſors and Ejectors. 
Vid. this Caſe argued, 2 Brownl, 128. 9 Rep. 
77. Henry Peytoe's Cale. th 
_ But 
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But now the Rule is to ſtand upon the Ti- 
tle only. i OSK 


Aid prier; where Aid ſhall be granted in this 
Action, and in what Caſes not, 


| The Defendant juſtified as in his Franktene- The Defen- 
| ment the Reverſion to the King, and prayed _— = _ 
in Aid of the King. Per Cur, he ſhall not have the King and 
Aid in this Action, which is as a Treſpaſs up- why. 
; on this Plea; for he needs no Aid of the King 
p to maintain this Plea, So in Allen and Hollo- 
| welPs Caſe, the Defendant pleads, That the 
Queen was ſeized in Fee, and let it to F.S. for 
| Years by Patent, who let it to the Defendant, 
} and prays in Aid of the Queen; and it was 
| ruled to be no Plea, becauſe he is not imme. 
_ diate Tenant ; wherefore a Reſpondeas Ouſter 
was awarded. And in Bridgman's Rep. 87. it 
is agreed, That the Defendant ſhall not have 
Aid of the King, becauſe he is not his imme- 
diate Tenant, and fo no Privity between the 
King and him. And to the ſame Purpoſe is 
Anderſon's Caſe in Hardreſs's Reports, The 
Defendant prayed in Aid of the King's Lef- 
ſee for 99 Years for his Dutchy Land in Truſt 
for the Queen, as part of her Jointure, and 
as Bailiff to them; and it was denied by the 
Court. And upon the General Iſſue it ap- 
pears not whether tne Right will come in 
' Queſtion; and yet it's ſaid in the Counteſs of 
Kent's Caſe. 3 Fac. B. R. That in Ejedtione 
Firme the Defendant ſhall have Aid of the 
King, becauſe by Intendment the Freehold . 
| ſhall come in Debate in this Action. 1 Rolls 
Abr. 407, 156. Bernet's Caſe, Cro, El. p. 374. 
_ 1.3 Allen 


** 


7 


159 


Hefendant 
mall have Aid 
OF @ common 


Perſon. 


A Writ nat 
to proceed 
(R gina nicen- 


fat: #)allowed. 
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Allen and Hollowell. Hardr. 179. Anderſon and 
Arundel. 1 Rolls Abr. 148. 8 8 

But Aid lies in Ejedtione Firme (of a com- 
mon Perſon) when the Title of the Land is to 
come in Queſtion. And if a Man recover in 
Ej ectione firme againſt F. S. who dies, in a 
Seire Facias againſt his Heir, the Heir Thall 
have Aid of him in whoſe Title his Anceſtor 
claims. 1 Rats Air. 161,165, 8 

In Ejetment the Defendant pleaded Not 
guilty, and after Iſſue joined, the Queen ſent 
a Special Writ to the Court, reciting, That 
how the Defendant was Tenant in Tail with 
divers Remainders over, the Reverfion to the 
Queen, and that her Reverſion might be pre- 
judiced by this Trial. Wherefore it was com- 
manded then not to proceed to the Trial of 


this Iſſue, Regina intonſulta. And it was a 


Queſtion much debated, whether this Writ 
were allowable or not, becauſe it is a perſonal 
Action only. Per Cur', this Writ ought to be 


allowed (as well as Aid Prier) becauſe it ap- 


In fuch Caſe 
where the 
King's Trial 
pf Right to 
be diſmiiled. 


pears to them, that the Queen may be preju- 
diced in her Title; and by the Writ there is 
a Recital of a Title in the Queen; and her 

Trial of Right is to be diſcuſſed in Chancery, 
where the Queen's Records are to prove her 
Title; therefore per Curiarz we ſhall not pro- 
ceed without a Procedendo. Vid. 1 Anderſ. 280. 
Blofeild and Harris, Cro. El. p. 417. Sale and 
Barrington. Moor 421. meſme Cale. Hardr, 428. 


e In Treſpaſs for breaking his Cloſe, the 


{$ecurion in 


a former 


Action plead- 


ed in Par, 


Defendant pleads, That before this he had 
brought Ejectione Firme againſt the now Plain- 
tiff, and recovered, and had Execution, &c. 
Judgment # actio. Per Curiam, it is a good Bar, 
; gs nas 3 , £ FE and 
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and the Concluſion of the Plea is alſo good. 
Judgment { act io, without relying upon the 
Eſtoppel. i Leon. p. 313. Rempton and Cooper. 


Ejectione Firme was brought againſt Drake 
and Five others: Drake pleads Not guilty, the 
other Five quoad 20 Acras plead Not guilty ; 


and as to the Reſidue that long Time before, 
Cc. the Plaintiff in his Replication ſaid, He 
| was poſſeſſed till by the faid Five Defendants, 


who pleaded in Bar, he was ejected; and by 
his Declaration he has ſuppoſed himſelf to be 


ejected by all the Six Defendants, and ſo a 


Departure from the Declaration in the Num- 
ber of the Ejectors. But Curia contra: For 


Drake, by his ſeveral Iſſue which he has joined Several Iſſue. 


with the Plaintiff upon Not guilty, is ſevered 
from the other Five Defendants; and then 
when they plead in Bar, the Plaintiff oughe 
to reply to chem, without meddling with 


Drake. So in Ejectione Firme of 20 Acres, the 


Defendant as to 10 Acres pleads Not guilty, 
upon which they are at Iſſue; and the Plain- 
tiff replies as to the other 10 Acres, and ſo 
was poſſeſs d until by the Defendant of the 
ſaid 10 Acres he was ejected: This is good, 
without ſpeaking of the other 10 Acres, up- 


on which the general Iſſue is joined. 2 Leon, 
p. 199, Holland and Drake. 


4 
* 


might have Liberty to plead ſpecially in an 
Action of Treſpaſs and Ejectment, and not 


2 Not guilty, becauſe there had been 


the other will not conſent, you ſhall not plead 


L 4 ſpecially, 


It was moved for the Defendant, that he In this Action 
no! to plead 
ſpecially 
without Cons 
; a / ſent of the 
atter given in Evidence at a former Prial, Plaintiff. 


which ought not to have been. By Rolls, if 


151 


* 
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ſpecially, but proceed according to the Courſe 
of the Court. Stiles Rep. 412. ER 

Defendant Note, The Defendant by Rule of Court 
not to plead was not to plead till Coſts paid, aſſeſſed in a 
till Colts al- former Action on Nonſuit, and that another 
r Plaintiff might be named, or that Security be 


was paid, and given to pay the Coſts, if the Plaintiff ſhould 


Security for be nonſuit again. Stiles p. 433. 


new Coſts. | wy, ; | | 
Bar or Recovery in one Ejectione, how far a Bar 

| oer Recovery in another. 
Bar in one It was a Queſtion, Whether a Bar in one 


F j-Hlione Fi- Ejectione Firme were a Bar in another? And 
jc, how « Bar Juſtice Berkley ſaid, It was adjudged upon this 
. Difference, That a Bar in one EjeGione Firme 
is a Bar in another for the ſame Ejectment, 

but not for another and new Ejectment. And 

in Godbolt's Rep. Caſe 128, in Treſpaſs the De- 

ſendant pleaded that at another Time before 
Recovery in the Treſpaſs, he did recover againſt the fame 
one Ej #1932 Plaintiff in Ejectione Firme, and demanded 
r Judgment. Per Cur”, it is a good Plea prima 
4, facie, and that the Poſſeſſion is bound by it, 
for otherwiſe the Recovery ſhould be vain and 

ineffectual. And by Anderſon, If two claim 

one and the ſame Land by ſeveral Leaſes, 

and the one recovereth in Ejectione Firme 

againſt the other; that if afterwards the other 

bringeth an Ejectione Firme of the ſame Land, 

the firſt Recovery ſhall be a Bar againſt him. 

Per Rhodes, a Recovery in an ad terminum qui 

præterlit, ſhall bind the Poſſeſſion. Godb. 

p. 109, Ne 128. 3 Leon. 194. <a 


In Treſpaß tor breaking his Cloſe, the De- 
fendant pleads, before this he had brought 
W 5 e l Eje- 
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ZEjectiane Firme againſt the now Plaintiff, and e 
recovered, and had Execution, Judgment /# 
actio. Per Cur', in 1 Leon, 313. Kemptan and 
Cooper's Caſe, and 3 Leon. 194. the fame is a 
good Bar, and the Concluſion of the Plea is 

alſo good, Judgment ſi act io, without relying 
on the Eſtoppel; and by Two Juſtices it is no 
Eſtoppel, for the Concluſion ſhall be Judg- 
ment i actio, and not fi ſerra reſpona”, and it 
was well pleaded, For as by Recovery in 
Aſſiſe the Freehold is bound, ſo by Recovery 
in Ejectione Firme the Poſſeſſion is bound, 
And by Anderſon, a Recovery in one Ejectione 
Firme is a Bar in another, eſpecially if the 
Party relieth upon the Eſtoppel; and altho' it 
be in an Action perſonal, and in the Nature 
of a Treſpaſs, yet the Judgment is good, Ha- 
beat poſſefſionem termini ſui, during which Term 
the Judgment is in Force; and it's no reaſon 
he ſhould be ouſted by him againſt whom he 
recovered, for ſo Suits would be infinite; but 
this grave Advice is now laid aſide. 4 Leon. 77, 
Spring and Lawſon, EET 
Note, In Ejectione Firme againſt two De- Two Defen- 
ſendants, one confeſſeth the Action, and the dants, one 
other pleads in Bar Non Culp' ; per Cur', tho? OR | 
in Treſpaſs againſt two, and the one makes pleads in Br. 
Default, and the other confeſſeth the Action, he cannot nu 
he may well relinquiſh his Suit againit him leave the 1 
who makes Deſault, and proceed againſt che and procee 
other which confeſſeth or pleads in Bar, be- A. eg _ 
Cauſe this Suit is only in point of Damages -A 
but not fo in Ejectment, he cannot relinquiſh 
his Suit againſt one, and proceed againſt the 
other; tor it ſo, any Man may be tricked. 
2 Bulſtr. 113. T2 
„55 Ex- 


— — —ö . 
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The Juror 


had bought 


Land of the 
| Leſſor. | 
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Expiration of the Term in Ejectione Firme, 
is no Plea. Latch 106, 5 
Upon a Trial at Bar between Odil and Ter- 
ril, a Juror was challenged, for that he ſaid to 


one of the Parties, Provide you to pay, for if 1 


am ſworn, I will give the Verdict againſt you. 
And that this is true, the Parties to whom the 


Words were ſpoken did offer to depole the 


ſame; and the Queſtion was, If he ſhould be 


ſuffered to ſwear this, he being one of the 


Parties ? And he was allowed by the Court to 
be ſworn to prove the Challenge good; and for 


this Cauſe the Triers found him not to be in- 


different, and fo he was withdrawn. Another 


Juror was challenged in this Caſe, for that he 
had bought Land'of one of the Parties in the 
Suit, (viz.) of the Leſſor, and that the Leſſor 


did owe to this Juror 101. and notwithſtand- 
ing this Chubonge, the Triers found him in- 
difte 


rent, otherwiſe per Cur if the Juror had 


owed Money to one of the Parties. 1 Bulſt. 
20,2 1. Odil and Terril. by 


{ 
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CHAP. IN. 
Of Challenge. What is Principal or not. Of 
 Elifors, Of Venue. Where the Pariſh and 
Vill ſhall be intended all one, Where it ſhall not 
be de Corpore Comitatus. Where the Ve- 
nire fac' is amendable. Venire fac' to rhe Co- 
roners, becauſe the Sheriff is Couſin to one of 
the Defendants, A Venite de Foreſt. Ve- 
nire de Novo for Baron and Ferie, 


Y Coke in Gueff and Bridgman's Caſe, Couſin to the 
it's not a principal Challenge, that the Leſſor. 

Sheriff is Couſin to the Leſſor in Eject ment, | 
for the Leſſor cannot hinder the Action of the 
Leſſee (this is not Law). 1 Rolls Rep. 328. 
2 Rolls Rep. 181. Baniſter's Caſe. TA | 
 Venire fac awarded to the Coroners upon Leſſor Set- 
durmiſe that the Leſſor was Servant to the vant to the 
Sheriff, . If it be a principal Challenge? Sberiſt. 
If it be no principal Challenge, then is not 
the Writ well awarded, and is not aided per 
Stat, 32 H. 8. Cro. Fac. p. 21. Harebotle and 
Placock. 3 | | 
Challenge to the Sheriff, and a Venire fac The Sheriff 
prayed to the Coroners, becauſe the Sheriff OR 
js Couſin to the Plaintiff, and ſhews how; Plauntut. 
and becauſe the Defendant did not deny it, 
a Venire fac was awarded to the Coroners, 
and Judgment was arreſted, becauſe it was 
not a principal Challenge, and a Venire de 
Novo awarded to the Sheriff, 1 Brownl. 130. 
Cradock and Jones. 8 Roa BY 


16% The Law ok Ejcctments, 
That a Juror Tt is not any principal Challenge to a Juror 


had married (in Ejectione Firme ), That he had married the 
the Couſin- Couſin- German of 4. who was the Wife of 


germanof 4 N from whom is deſcended H. from whom 


is deſcended B. who have the Reverſion of 
the Land in Queſtion after the Death of 
his Mother, who is to have an Eſtate for 
Life; this is not any principal Challenge , 


becauſe the Eſtate of B. does not appear in 


the Record, and he had not the immediate 
Reverſion. 2 Rolls Abr. 654. Gabriel Dennis's 
A . 5 

In the Lord_Brok's Cale, the Court was 
informed, at the Leſſor of the Plaintiff 
was High-Sheriff of the County, and that 


the Coroner was Under-Sheriff ; and it 


was prayed that Elifors might return the 
Jury; but the Court would not grant it at 
the Prayer of the Defendant, though the 


_ Plaintiff offered to agree to it, it being in a 


Trial of N, prius; but had it been in a 
Trial at Bar, the Court would have granted 
That the Leſ- it. But the regular Courſe is for the Plain- 


ſor of the tiff to pray it, or elſe the Defendant may 


Plaintiff is . challenge the Array at the Aſſiaes; for it is a 
a principal principal Challenge, that the Leſſor of the 
Challenge. Plaintiff is High-Sheriff, or of Kindred to the 
WO. Sheriff. Liz. 1657.) Hut. 25. Moor 470. Rolls 
Rep. 3 20. 15 Car, 2. B. K. Duncomb and 

Ingiaiby., | | 
en. In Ejectment the Plaintiff ſuggeſteth, that 


his Leſſor the Sheriff, and Coroners, were 


Tenants to a Dean and Chapter, whoſe In- 
tereſt was concerned, and prayed the Venire 
Fac' to Eliſors, and had it, being confeſſed hy 
the Defendant; and the Court took it as a 

| pi in- 
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principal Challenge. Dancomb and Inglesby's 


57 


Caſe 4 | 
| , ne Firme the Array was Challen- Challenge of 
ged, becauſe it was made at the Nomination the Array to 
of the Plaintiff, and by Conſent of the Par-ithe Leſſor. 


ties, two of the Attorneys: of the Court did 
try the Array. The Trial of the Array is 
good, either by the Coroners, or by two At- 


torneys. Godbolt 4.28. Williams and Lloyd. 2 Rolls 


Rep. 363, and 137. | 7 
In Eje&jone Firme, on Non culp pleaded, it 

is not any Challenge to the Array, that the 
Sheriff is Couſin to the Leſſor of the Plaintiff, 
for it does not appear that the Title of him 


in Reverſion ſhall be in Queſtion, for per- 


adventure the Leaſe is not well made, or no 


Ejectment committed, and he in Reverſion is 
not any Party to the Action. So in the ſaid 
Caſe it ſhall not be any Challenge, although 
it appear to the Court by Averment that 
this Leaſe was made only in Truſt, and to 
try the Title of the Plaintiff ſor the Cauſe 
aforeſaid.” But how in our feigned Eject- 
ments it is otherwiſe, becauſe the Title of 
the Leſſor is only in Queſtion. 2 Rolls Abr. 
p. 653. Sir Edward Kempſton and Baniſter 


Cradock. Id. ibid. 


Ejectment for Lands in Suſſex tried at the 
Bar, the Defendant challenged the Polls for 


Default of Hundredors, but did not ſhew 
it for Cauſe till the Pannel was peruſed. 
Per Hale, Chief Baron, It is againſt the com- 
mon Courſe to take a Challenge for want of 


Note. | 


Challenge for 
Default of 
Hundredors 


Hundredors, when the Trial is at the Bar, on Trial ac 
upon a Jury returned at the Denomination Bar. | 


of an Officer of the Court where there are 


but 


4 
3 
- 


ſelves. Bur if this 
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but Four and N left by the Parties them: ' 


hallenge be taken to the 
Polls, it muſt be taken preſently, and the 


ſpecial Cauſe. aſſigned, (vix.) want of Free- 
hold there. Hardr. p. 228. Attorney-General 


and Pickering in Scaccario. 


In Ejectione Firme, upon a Leaſe made in | 


G. of Land in T. in G. prediftf, the, Venue 


Mall not be from G. but from T. for ic ſhall be 
intended that T. is a Vill of G. 2 Rolls Abr. 620. 


Beachamp and Sampſon, | 
The Leaſe is made apud Curdworth of Lands 


lying in Parochia de Curdworth predift, the 


Iſſue was, de Vicineto de Parochia de Curdworth : 
The Venire is well awarded, | pradit} is 
ſuch an Averment, as that of Neceſſity it 


muſt be taken that Curdworth the 'Fown, and 


Curdworth the Pariſh, ate all one; and if fo 
be the Fenire fac is of the one or of the other, 
it muſt be good. But if che Pariſh be a larger 
Continent than the Town, aliter, becauſe it 
cannot be intended that more Towns were in 
the Pariſh, unleſs it were ſhewed on the other 
Side; and we are to judge by the Record, 
which proves the Town and the Pariſh to be 
all one. So in 43 & 44 Elix. in Ejectment, 
the Leaſe whereupon the Trial was had was 
made apud Abingdon, of Lands lying in Burgo 
de Abingdon preditt', The Venire was, de Vi- 
cineto de Burgo de Abingdon prædict'. This is a 
good Venire, for . adi makes this by In- 


rendment of Law to be all one. 2 Bulſt. 209. 


Vale and Field, 2 Rolls Rep, 21. meſme Caſe, 


Cro. Fac. 340. meſme Caſe, 
1 bo OS In 


9 N 


| Clare of a Leaſe made apud Ickworth of Land Net guilty 
in Berry in Suffolk, and Not guilty pleaded, refers to the 


—=—_ =* VE MAS, , vu 


from [ckworth; for the Iſſue of Not guilty Land lies. 


' againſt both Defendants; they both plead amended. 


the Venire fac was amended after Error 


i 
4 
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In an Eje&jone Firme, if the Plaintiff de- The Iſſue of 


the Venire fac ſhall be from Berry, and not Shere the 


refers to the Ejectment, which was where 
the Land lies 2 Rolls Abr. 619. Pell and 
Spurgeon, 


The Award upon the Plea-Roll was vu. fas 


Non culp . The firſt Proceſs, (vix.) the Ha- 
beas corpora was againſt both, but the Venire fac 
againſt one of them, only one of them being 
named in the Trial, and Verdi& for the 
Plaintiff againſt both Defendants. Per Cur?, 


brought, becauſe vitium Clerici, 3 Bulſt. 311: 
Cranfeild and Turner, | 
Ejettione Firme of Lands in D. and the The Vill and 
Viſne was from the Pariſh of D. and Ver. ——_— _ 
dict pro Quer: It was objected as Error, for — = 
the Venue ought to be from D. and not from 
the Pariſh of D. for it may be the Pariſh ex. 
tended into ſeveral Vills. But per Cur, it is 
well awarded, for prima facie they ſhall be 
intended all one, if it does not appear to 
the contrary by Pleading ; and it ſhall not 
be intended to extend into ſeveral Vills. 
Jones Rep. 205. Gilbert and Parker, Moor 797, 
798, 8379. 
If Ejectment be brought of Land in Dale, 
and there is a Pariſh called Dale, and a Vill 
called Dale, and a Vill called Sale, lying with- 
in this Pariſh; and the Land lies in the Pa- 
riſh of Dale, but not in the Vill of Dale, but 
in the Vill of Sale, the Pariſh of Dale: This 
: is 
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is againſt the Plaintiff, for the Law delights 


in Certainty; for whenſoever a Place is al- 
ledged generally in Pleading, without any 
Addition to declare the contrary, this ſhall 


be taken for a Vill, 1 1»ft, 129. II Rep. 25. 6. 


accord. The principal Caſe was ruled by 
Baron Denbam, in Nicholas and PIamers Caſe, 
at the Aſſizes at New Sarum, Circg 2.Car. 


The Venire fac was, de Vicineto Parochiz 


de Bredon, which was ill; for the Leaſe and 


Ejectment are alledged to be at Bredon, 
which Thall be intended to be a Vill, and 
the Lands are intended to be at Workington 


{which alſo ſhall be taken to be a Vill) in 


the Pariſh of Bredon: So that it appears to the 


Court, that there is a Town called Bredon, a 


Pariſh called Bredon, and Workington a Vill in 


the Pariſh of Bredon, and the Tythes are al- 
jedged to be in Workington and VV illeſdon 
(which alſo ſhall be intended a Vill) in Parochia 


de Bredon; lo that the Venue ought not to have 


been out of the Pariſh of Bredon, Workington, 


and Willeſdon. And though 7/orkington and 
Villeſdon are named Hamlets in the Pernomen, 
yet the Court ought to adjudge upon that 


which is alledged by the Plaintiff in his Count. 


11 Rep. 25. 6. Harper's Caſe. 

 Eje&#ione Firme verſus B. for ejecting him 
of certain Lands in Creet ing St. Mary's, Creet- 
ing St. Olaves, and in Creeting Omnium Sancto- 
rum; and the Venire fac was, de Vicinero de 
Creeting St. Mary, Creeting St. Olaves, and 
Creeting Omnium, omitting Sanctorum. The 
Court blamed the Clerk for his Negligence. 
Winch 34. Good and Bawtry. 1 | 


4 In 
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In the Venire fat one of the Parinel was 
named Thomas Barker of D. and in the Diſtringas 
Furat' he was left out, and Thomas Carter de D. 
put in his Place; and at the Niſs prius Thomas 
Carter was ſworn, and with others tried the 
Iſſue, Per Cur', there is Difference between Difference iii 
a Miſtake in the Name of Baptiſm, and in Ew between 
the Sirname; for a Man can have but one name and 
Name of Baptiſm, but may have Two Sir- By tilt of 
names, as George for Gregory. And being * 
ſworn at the Niſi prius, it's a void Verdict. 
Cro, El. p. 57. Diſphin and Spratt. 
Ejectione Firme of a Leaſe apud Denham in 
Lands of the Pariſh de Denham predict” ; the 
Venire was de Vicineto de Denham, it's good 
enough. The Pariſh and Village are intend- 
ed to extend, and to be all one. Cro. Elix. 538. | 
Bedel and Stanboroug h. : X 
The Venire fac was ad faciend Furat in 
placito Tran{greſſionis, whereas it ſhould have 4 
been in placito Tranſgreſſinns & Ejectionis Firme, ” | 
and it was not amended ; for though Ejectione 
Firme is but a Plea of Treſpaſs in its Nature, 
yet the Actions are ſeveral, and therefore te 
Venire fac? ought to be accordingly. Cro, 
Elix. 622. Clerk's Cale. 
Eje&ione Firme of a Leaſe at Moxkas in 
Lower Mockas. The Defendant pleads Not 
guilty, and found againſt him, and it was 
moved to be a Miſtrial; for the Venire fac 
was awarded from Mockas, where it ought 
to have been from Lower Mockas, the Hue 
being Not guilty, But if the Leaſe had been 
traverſed, it had been otherwiſe. Williams and 
Whitin, 


.. ,- 
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Ven're fac 
amended. 


The Law of Ejectments. 
In Ejectioue Firme the Plaintiff declares of 
a Leaſe of Land in B. Pernomen of, Cc. in B. 


C. Oc. The Venue from B. is good. 2 Rolls 


Rep. 479. Taylor and Lenn. 
The Appearance and Iſſue were in Hil. 
1 Fac. and the Bail was Craſt ino Pur, and 


_ thereupon was the Declaration, and Iſſue, 


and Venire fac awarded, bearing Date the 
23d of Fanwary, 1 Facobi; and upon this a 


Diftringas, the 12th of February, moved in Ar- 
reſt, that the Venire fac was awarded be- 
fore the Appearance and Declaration to try 


the Iſſue in the ſame Action, and cannot be 


ood. Per Cur, it was amendable; for the 
Roll is the Warrant of the Venire fac, which 
being variant from it, the Teſte thereof ſhall 
be amended to be ſubſequent to the Iſſue 


joined. And whereas the Teſe was the 23d 


Another Per- 
ſon fworn on 
the Jury, who 
was not re- 
turned; it's 
no Error, be- 


cauſe Eſtopꝑ- 
pe). 


of Fannary, which was Sunday, it ſhall be 
amended, it being but the Fault of the Clerk, 
and miſawarding of Proceſs, which is aided 


per Star. 32 H. 8. &. 18 Eliz. Cro. Fac. 64. 
Dolphin and Clark, | | 


Wiliam Brown of Bradfeild was returned 
upon the Venire fac and Hab' Corpera, and 
William Brown of Metfeld, who was another 
Perſon, and not returned, was ſworn; yet 
this cannot be aſſigned for Error, for it is 
againſt the Record, which is, that Villiam 
Brown of B. was returned and ſworn; and 
he is eſtop'd to ſay the contrary, for then 
every Record may be brought in Queſtion 


upon ſuch Surmiſe, Cro, Fac. 244. Bowſ: and 
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A Vill and Pariſh are intended all one, 
unleſs the contrary be ſhewed. Vide Cro, 
| Fac. 150. Batch and Gilbert. | | | 
The Court was moved to change the Venue 
in Ejectment laid in London, becauſe the Lands 
in Queſtion did concern the Poor in London; 
and therefore it was ſuppoſed they could not 
have an indifferent Trial. Per Rolls, the 
Action is local, and cannot be removed, ex- 
cept you draw it from thence by your Plea. 
Stiles Rep. 395. Hunſlop and Fobnſon. | 8 

In Ejectione Firme upon a Leaſe made at D. Where it ſhall 
in Comitat E. of Land called S. If Not guilty not come de 
be pleaded, and a Venire fac awarded de Cor- _— „ 
pore Comitatus E. there not being any Vill 
named wherein the Land lies, it is erroneouss 
- becauſe this lies in ſome Vill, out which the 
Viſne ought to have come to have tried it, 
and in ſuch Caſe it ought not to come de Cer- 
pore Comitatus, far this is larger. Hob. p. 89. 

Rich and Sheere, | | 

Venire fac awarded to the Coroners, ita 
quod B. one of the Coroners ſe aon intromit- 
tat, becauſe he was Servant of the High- 

Sheriff, who was Leſſor of the Plaintiff: It 
was faid, the ſame was no Cauſe of Challenge; 
but the Court conceived it was, being con- 
feſſed. Moor 623. Higgins and Spicer. | | 

In Ejectione Firme againſt Four, who plead Where the 
Not guilty, if the Plaintiff ſuggeſt thar the Sheriff is of 
Sheriff is of Affinity to one of the Deſendants, . B. te 
ſhewing how, and upon this prays a Fenire ꝗant. wt 
| fac to the Coroners, and the Defendant does 
not deny it, and upon this the Yenire fac is 
awarded to the Coroners, it is well awarded. 

For although none of the Detendants _ 
i 2 chal- 
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challenge the Array, becauſe the Sheriff is of 
Affinity to one of the Defendants, yet the 
Plaintiff ought at the, Trial either to challenge 
the Array, and ſo delay himſelf, or he ought 
not to try this during the Time that he is 
Sheriff, which would be a great Delay. 2 Rolls 
Abr. 668. Fox and Shepheard in Exchequer- 
Chamber. | ES 
Vide Raymund 572. Conſent may make a 
Trial had in a foreign Country good. 
Vi ſue de Tor- In Ejectione Firme of three Acres of Land 
reſta. in Forreſta de K. in Com, &c. If the Defen- 
dant plead Non culp, the Venue may be de 
Vicineto Forreſtæ; for this is Lieu conus, and by 
Intendment, foraſmuch as the Defendant had 
not pleaded this in Abatement, this is out of 
any Pariſh or Vill. 2 Rolls Abr. 621. Phillips 
and Evans, 8 | 
The Wife In Ejectione Firme againſt Baron and Feme, 
found Not on Not guilty pleaded, and a Venire fac 
guilty, and pranted, the Jury find the Wife Not guilty, 
a ſpecial Ver- and find a ſpecial Verdict as to the Husband, 


— ce et which ſpecial Verdict is afterwards adjudg- 


was inſuffici. ed inſufficient, a Venire fac de novo ſhall be 
ent, a Vn fac? awarded for both, as well the Wife as the 


de nous award- Husband. And upon this new Writ the 
ed for both, 


and why. 


Wife may be found guilty, becauſe the Re. 
cord and Iſſue is entire; and for this their 
Verdict is inſufficient in all, and void. Vide 
infra, Tit, Special Verdict. 


CHAP. 
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CHAP. X 


Of joining Iſſue and Trial, and Bill of Fxcep- 
tion, In what Caſes 1 (hall be Amend- 
ment. | | 


HE Record of the N prius was amend- 

| ed by the Plea-Roll. x Brounl. 133. 

Gaff and Randal, | | 

Iſſue was joined, the Defendant pleads Not 

guilty, and it was enter'd, and the aforeſaid 

Leſſor likewiſe, where it ſhould have been 

C prædictꝰ Duerens ſimiliter, and it was amend- 

ed. So & predig Thomas ſimiliter, where it 

ſhould be pradift” Fohannes ſimiliter, and it 

was amended. 2 Brownl, 102. Weeby's Caſe, 

2 Roll, Abr. 199. | 

The Iſſue was Not guilty, and a Yerire 

awarded, returnable 3 Trin. and the Eſſoin 
adjourned by the Plaintiff till Michaelmas 

Term; and at the next Aſſizes the Plaintiff, 

notwithſtanding the Eſſoin, and the adjourn- 

ing it, procured a Niſi prius, by which it was 

found for the Plaintiff. And per Curiam, no 

Ni prius ought to iſſue out in this Caſe, be- 

cauſe the Plaintiff himſelf by the adjourning 

the Eſſoin, caſt by the Detendant until Mi- 

chaelmas Term, had barred himſelf of all 

Proceedings in the mean Time. And the 

Words in the Stat. M. 2. c. 27. are Poeſt quam Stot. W 

aliquis poſuerit ſe in aliquam inquiſitionem ad prox* © 2 | 
diem allocet ei Eſn; import, That the Ef. 
loin ſhall not be taken at the Return of the 


Proceſs againſt the Jury, although the Jury be 
M 2 ready 


14 
| | 
1 
[ 4 
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ready at the Bar. But then it was ſurmiſed, 
that the Defendant was not eſſoined, for 
the Name of the Defendant is E. H. and it 
appeared at the Trial, that E. K. was eſſoin- 
ed, and the Court defiied to amended it, 
and there was no Eſſoin, and fo no Adjourn- 
ment; and the Plaintiff was at large, and 
judgment pro Quer. Note, No Statute gives 
Amendment but in the Affirmance of Judg- 


ments and Verdicts, and not in Defealance 
of Judgments and Verdicts. 1 Leun. p. 134. 


In what Caſe 


no Verdict 
Hall bz en- 
„ 


Moodel and Harel. ht | 

In Dyer 89. the Plea was, Quod non ej ecit 
Ouerentem de, & cc. modo & forma, it was mo- 
ved there, that it is not any Plea; and yet 
Dyer, Vide 121. b. 5 | 

The Defendant in any Caſe of Miſde. 
meanour may ſay generally Non Culp', or 
traverſe the Point of the Writ, as ne forga 
pas, mm (jecit, non rapmit, non manute- 
ZH, ; | | 

In Ejectione Firme the Parties were at Iſſue, 
and by the Order of the Court the Trial 
was ſtay'd, yet the Plaintiff privily obtained 
a Niſi prius ; and the Chief Juſtice being in- 


formed thereof, awarded a Superſedeas unto 


the Juſtices of Aſſize, before whom, &-c. and 
yet the Inqueit at the Inſtance of the Plaintiff 
was taken, and found for the Plaintiff; and 
all this Matter was ſhewed to the King's. Bencb. 
And per Cur, No Verdict {hall be enter'd on 
the Record, nor any Judgment on it. 2 Leo- 
nard 167. Feld, Leich and Cage. 

Ejectione Firme againſt Drake and Five 


others. Drake pleads Not guilty, and others 
pleads; the Plaintiff replies, and fo a De- 


mur. 
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mur. Per Cur”, Seeing that one Iſſue in this 
Action was to be tried between the Plaintiff 
and Drake, and although the Plaintiff offered 
to releaſe his Damages on the iſſue joined, One Defen- 
and to have Judgment againſt the Five De; dant pleads 
fendants who had demurred; yet the Court Not guilry, 
was clear of Opinion, That no Judgment the other de. 
ſhould be given upon the ſaid Demurrer, till 9 — 4 
the {aid Iſſue was tried. For this Action is in on the De. 
Ejectione Firme, in which Cafe the Poſſeſſion murrer till 
of the Land is to be recovered; and it may the Iſſue be 
be, for any Thing that appeareth, that Drake, tried 
who has pleaded the general Iſſue, has Ti- 
tle to the Land. But if this Action had been 
an Action of Treſpaſs, there in ſuch Caſe, 
ut ſupra, upon Releaſe of Damages, and on 
the Iſſue joined, the Plaintiff ſhall have Judg. 
ment preſently. 2 Leon. p. 199. Holland and 
Drake. 
In B. R. after Iſſue joined in Ejectione Firme, Writ to pro- 
and the Jury ready to try it, there comes a hibit the 
Writ to the Juſtices that they ſhould not pro —_ pug 
ceed, Regina inconſulta, in the Nature of i! 
prier, and it was allowed. Afoor 421, 383. 
Nevil and Barrington. | | 
A Suit in the ſpiritual Court pro j act itatione 
Maritagii, ſtays not Trial. 1 Keb. 519. 
Ejectment in Brecknockſhire; it was tried 
m Monmouthſhire ; ſince the Stat. 27 H. 8. gat. 27 H. 8. 
it is a Miſtrial, for Monmouthſhire was made Marches. 
an Engliſh County but in Time of Memory 
by that Statute, and ſo it ought to have 
been tried in Herefordſhire. Hard, 66, Mor- 
fans Cale, | 


= i 


x4 Error 


The Law of Ejcaments. 
Error of a Judgment in B. R. in Ireland in 

_ Eje&ment, after Verdict, for Lands in the 
County of Clare: It was excepted, That the 
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Verdict was given by a Jury returned by 


the Sheriff of the Queen's County, Hob. p. 5. 
Conſent to al. Sed non allocat; for the Conſent of the Parties 
ter the Trial to this Trial was enter'd upon the Roll, 
fe Rot. which was not in Hobart, but only in a pro- 
ment there was reverſed, as 1 Rolls Rep, 28. 
Crow and Edwards, With this accords Cro. 


Elix. 664. Sir Thomas Fones 199. Devoren and 


Walcott. 


New Trial A new Trial was denied in Ejectment, 


denied, and though the Verdict was given contrary to the 
Why). Direction of the Court in Matter of Law, 
| becauſe it was a Trial, and becauſe it is not 
final. Sir Thomas Fones 224. Earl of Thanet's 

Caſe. | 1 


County of Clare in Ireland, Iſſue was joined 

on Not guilty, and then there is an Entry 

Conſent to a on the Roll, Er ſuper hoc pro indifferent; tria. 
Trial in a Fo- tone exits predict” inter partes pradi eadem 
reign County. partes ex corum unanimi Conſenſu, & Aſſenſi, 
Conſenſu eorum Conciliat & Attornat, &c. 

petunt Breve Dom Regis Vie Com Cork diri- 

gend de Venire fac ducdecim de corpore Comi- 


ratus ſui ad triandum exitum predict. Ideo præ- 


cept” eſt, ec. Then there is a Ni prius gran- 
ted to the County of Cork, and the Cauſe 
was there tried, and a Bill of Exception 
put in; and on Debate in B. R. Judgment 
was given for the Defendant. The Plaintiff 
brings a Wric of Error, whether Conſent can 
maks this Trial in à Foreign County ** + 
5 n 


FF 
».. 


per Rule of Court; and therefore the Judg- 


Ejectment was brought for Lands in the 


* 
— a K p——y 
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And per Cur, the Trial is well had, Raym. 372. 
Viſcount Clare and Lynch. Hob. 5. x Rolls 


. 


Rep. 166, 363. Palmer 100, | 

At the Aſſizes in Northumberland, 15 Car. 2. Nonſuit at 
a Plaintiff in Ejectment was called and non- %% Pri 
ſuited, and this enter'd upon the Record diſcharged. 
before the Venire or Diſtringas, &c. was put 
Win, and this appeared by the Poſtea produ- 
ed; and fo the Juſtices of N. privs had 
dot Power of Nonſuit, for their Power is by 
the Hab Corpus; and therefore the Court 
Wdiſcharged the Nonſuit, and gave Leave to 

the Party to proceed again. Sid. 64. Tom. 
. 8 


CHAP. 
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At. tt. - n A. gw? 8 I , * — A. 
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CHAP. XL 


| Of joining Iſſue and Tryal. Where Iſſue in Ejed- 
ment ſhall be tried in other County than where 
| 5 rhe Lands lie. Trial by Mittimus in the Coun. 
1 ty Palatine : Who fhall be à good Witneſs in 
It | | this Action or not; and hat ſhall be a good 
j 2 ns Evidence in this Action. Truſtee, Pariſhioners, 
'F Copybolder in Reverſion after Eſtate Tail. Of 
if rhe Mitneſſes ſelling Part of the Land before | 

* Trial, Matters of Record, Good Evidence 
0 | or not, Matters of Fait, Copies, Copy out of 4 
1 Leiger. Bool. Copy of Court- Roll. Ancient Deed. 
1 Bills, Anſwers, and Depoſitions in Chancery, 
1 Inſpeximus. Leaſe made upon an Outlawry, 
| Diieed of Bargain and Sale. A former Mort. 
| gage. What 1s to be proved in Evidence for a 
E 1 Rectory. Probate Ed a Will, Evidence of a 
1 dead Perſon. Fraud given in Evidence. Re. 
=: cital. Counterpart, Patron, Elegit given 
in Evidence. Bail, Of Witneſſes examined 

in the Country by reaſon of Sickneſs. Subpœna 
ad Teſtificandum. Inhabitants of a Corpara- 
| ion. Examination of Witneſſes in perpetuam 
* | rei Memoriam. A former Verdict. If in 
Evidence it appears the Title is in a Stranger, 
= the Direction of the Court in that Caſe, Sy- 
if rograph of a Fine, and conſtant Enjoyment. 
Inrollment of a Deed. Doomſday-Book. Variance. 
4 What Matter may or muſt be given in Evi. 
q dence, und what may or muſt be pleaded. What 
; Evidence the Fury ſhull have with them. Vas 
rianei 
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| yiance of the Evidence from the Declaration; 
or what Evidence ſhall be ſued to maintain 
the Iſue. Of Demarrer to Evidence. Exem- 
plification of a Verdict. Where ſue in Eject. 
ment ſhall be tried. | 


T ought to be in the County where the 
Land lies. If Ejectione Firme be brought, 
Y and laid in Com D. for Lands lying in ano- 
ther County, although this be by Aſſent of 
the Parties, and the Defendant pleads Not 
guilty, and Verdict and Judgment given for 
the Plaintiff, yet this is Error; for this is 
{, Wl igainſt the Law, which cannot be altered 
by Aſſent of the Parties: But upon View of 
Ty, the Record, if it doth not appear to the 

Court that the Land lies in another County, 
jt. they will not reverſe the Judgment for that 
- ; WM Cauſe. And it was ruled to be Error in the 
5 Exchequer-Chamber in the Biſhop of Landaff 's 
Ne. Caſe. But in Sir Thomas Fones's Rep, Devo- A Trial by 
10 ren and Walcot's Caſe, it is held, That a Conſent in 
f Trial by Conſent upon the Roll in other cn County 
na County than where the Land lies, is good the Land lies, 
2. in Ejetment. 1 Rolls Abr. 787. 2 Keb. 260. is good in 
m Sir Thomas Jones 199. Devoren and Maul. Ejedtment. 
in * | | 
In an Ejectione Firme in London upon a Trial in Len- 
„ Lease made of Lands in Adiddleſex, if the {of Lands 
Defendant plead Not guilty, this may be * — 
tried in London, becauſe the Counties may 
not join, although the Jury ought to enquire 
of the Ejectment which was in Midaleſex. 
2 Rolls Abr. 60 3. Herbert and Middleton, 


But 


made at B. of 4 wa : 
Lands in ano- it appearing that the Plaintiff was not in Pol. 
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Moved in Ar- But in Flower and ES, Caſe in Eject. 
reſt of Judg- nent, it was moved in Arreſt of Judgment, 


"Fy + That the Leaſe is made at B. of Lands in 
another County; which was moved to be ill, 


ther County, ſeſſion: Sed non allocatur, for this is Matter 
and the Plain- of Evidence, and it ſhall be intended it was 
tif wasnot aſter Verdict, and ſo is the common Courſe. 


in Poſſeſſion. ©. 

Mich. - _ . 
In the King's In Ejectment one may not have Privilege 
Caſe, Trial of Trial of Lands in Wales in the Engliſh 
hall by in County next adjoining, for they are to be 
rt e tried in the County where the Land lies; 
Land lie in Otherwiſe it is, if the King be Party, it ſhall 
Wales. be tried in the Exchequer. This Action was 
brought by one of the Uſhers of the Exchequer 
by Privilege. Savile 10, 12. 
Trial by Mt. Ejectment is brought againſt one in Cuſto. 
zimus in the dia in B. R. of Lands in the County Pala- 
County Pala- tine, and the Action was laid in B. R. and 
—_ the Record was ſent down by Mittimus from 
B. R. and ſpecial Indorſement of the Poſtea; 
and therefore one prayed Judgment againſt 
his own Ejector in an Action of Lands in the 
County Palatine of Cheſter, which the Court 
granted, becauſe when the Defendant hath 
pleaded to Iſſue, they may try it by Mitii- 
mus in the County Palatine. Redviſh and 


Smith's Cale. A. 15 Car. 2. E. R, Holloway 


a 0 C Et / - 
ction on the Cafe on feigned Iſſue out of 


Chancery, Per Twiſden Juſtice, the Lands 
being in the Iſle of Migbt, and the Jury of 
Surrey, this Trial is not allowable to try 
Conveyata, or not, this being a Windlace to 

| try 


— 


— ũ IS _=— - — —— 2 — 
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Ejectments in another County. But in 
Ventr. 66. a Title of Land was tried out 
f che proper County upon a feigned Wager, 


s in ger 
ill hether well conveyed or not, (this is 
of he uſual Courſe of Iſſues directed out of 
tter Nbancery). 2 Keb. 634. Meres's Caſe, 1 Ven. 
Was 16 66. ö 

— Who ſhall he good Witneſſes in this Action, 
ege C 5 
lh 


itneſs concerning the Title of the ſame 

and, the Intereſt in the Law being lodged 

n him. But by Hales, a Truſtee may be a 
itneſs againſt his Truſt. 2 Sid, 109. 

In Ejectment the Plaintiff ch 

2 Witneſs to a Deviſe, becauſe he was Truſtee 


* n a Will, and had an Annuity; but he ha- 
1a ing releaſed both before the Suit, the Court 
m eld him to be a good Witneſs, or if he hath 
;- {W<eceived it, and though it be after the Action 
6 Wrought. Sid. 315. 


ateral Ticle may be a Witneſs. 


dy which the Pariſh claims Lands to the Re- 
ief of the Poor. 


let: But it was urged by the other Side, That 


fon that the Plaintiff did, and fo the Witneſs 
was 


allenged B. 


the Defendant did claim under the ſame Per- 
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It is agreed, That a Truſtee cannot be a Truſtee. 


Intereſt in Equity diſables a Man to be a Intereſt in 
itneſs ; but one who bath an eguitable Col. Equity. 


Pariſhioners may be a Witneſs to a Deviſe Pariſhioners: 
Exception was taken againſt a Witneſs Witneſs had 


produced to prove the Leaſe of Ejectment, the Inheri- 
Decauſe he had the Inheritance in the Lands dance. 


{+ 4.4 
TY 


Copy holder In Ejectment of Tythes, the Plaintiff ex. a 


Eſtate at Will. Exception was taken egainſt a Witneſs to 
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was admitted to be ſworn. Stiles Rep. 482 
Fax and Sw aun. ; 

One Caparcener cannot be Evidence foi 
another in Ejectment, becauſe ſhe claim 
by the ſame Title, though ſhe is not Party ta 
the Suit, but the Daughter of her Siſter may 
be ſworn ; for although ſhe be Heir, yet hei 
_— may give _ m_ to whom ſhall 
will, being Fee-ſimple. Pa.. 13 Car, 2. B. K 
Trulang Cate, = 10 ; 


Coparceners. 


an Reverſion cented againſt a Copyholder in Reverſſon 
N Eſtate ster an Eſtace Tail, for a Witneſs to prove 
the Boundary of a Pariſh, and he was ſc} 


aſide for the Poſſihility which makes him 
Pa 2 ll. 20 Cat. 2. B. R. _Hitchcok's 


n Eje&ment of the Manor of S. on Ifſug 
out of Chancery to try the Number of Acres, 
the Defendant excepted to a Witneſs that 
had been a Treſpaſſor, as Servant to my 
Lord Lee in the Lands in Queſtion, an Action 

being depending: The Court ſet him aſide, 
and thereupon the Plaintiff was nonſuited. 

ch. 29 U and Sidley. 


Treſpaſs. 


prove the Execution of a Deed by Livery 
and Scilin, beeauſe he had an Eſtate at Will 
made to him of Part of the Land; but it was 
diſallowed. Vide Med. Rep. 21, 73, 74, 107. 

| Hob g2. - - 
Executor of In Ejectment at Trial at Bar, the Title 
che Grant of of the Leſſor of the Plaintiff was upon the 
Rent. Grant of a Rent, with Power to enter for 
Non. payment, the Executor of the Grantor 
| | Wag 
2 7 
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was produced as a Witneſs for the Defen- 
dane. It was objected againſt him, That in 

the Grant of the Rent, the Grantor covenant- 
ed for himſelf and his Heirs to pay it, and fo 
the Executor being obliged, he was no compe- 
tent Witneſs. 1 Vent. 347. Cook and Fountain, 

On a Trial at Bar, per Car', if one of the 
Witneſſes had Part of the Lands in Queſtion, ; | 

and he ſells or diſpoſeth of it aſter his coming Po hers 
o London, or at any Time after he had Na. peu pens vis 

tice of Trial; he ſhall nor be received to give fore Lia). 

Evidence, though he fell bona ſide, and upon 

a valuable Conſideration: And although he 

himſelf be not Occupier of the Land, nor 

had been after the Writ purchaſed, but ano- 

ther by his Commandment, the Court will 

not ſuffer him to be a Witneſs, becauſe if Ver- 

dict paſs againſt him, he who acted by his 

Commandment may charge him in Action on 


the Caſe; but upon Examination it appearing, Witneſs 
that the Witneks claimed an Eftate for Life by claimed E. 


Title P.cramownt both their Titles, (viz. Plain. Pate üuritle 


tiff and Defendant) he was ſworn. Syderjin, both their 
7 Fl . Wicks and ee . Titles. 
Exception was taken againſt a Witneſs © 11 
prove Execution of a Deed of Feoffment by Slade : Wil 
Livery and Seifin : Two Witneſſes were ſi:b- to prove a 
cribed to prove the Livery and Seiſin; af Every. 
wards one of thoſe Witneſſes had an Eſtate at 
Will made unto him of Part of this Land; 
Wand becauſe being produced as a Witneſs to 
prove the Execution of the Deed, was ex- 
cepted againſt, becauſe he was a Party now 
Intereſted in the Land, and ſo his Oath was 
to make his own Eſtate good. But per Cur, 
he 
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he may well be ſworn a Witneſs to prove the . 
Livery and Seiſin, this being in Affirmance o 


N 

{ 
Nx: 

4 


Father a Wit- 
neſs for the 


Son. 0 


In what Caſe 
Sollicitor, &c. 
not to give 
Evidence 


againſt his 


Client. 
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the Feoffment. 1 Bulſt. 203. 


reſt being paſsd away. 1 Keb. 280. Jay and 
Ryder. | 


In Ejectment on Extent on Mortgage on 


Trial at Bar, the Defendant excepted to the 
Plaintiff's Witneſs, becauſe his Father paid 


a Debt as Security with the Defendant's elder MW 
Brother for the Defendants Father; but there 
being no Counterbond, and therefore doubt. 
ful in Equity, whether he as Heir could re. 


cover any Thing againſt the Defendant 2 
Heir, the Court ſwore him. But if he were 
to let himſelf into a certain Intereſt, though 
but in Equity, the Court will ſet him aſide. 
2 Roll. 345. Vincent and Turrinſharp, 


In Ejectment, one Baker, who had been Sol. 


licitor for P. the Defendant was produced 2s 


a Witneſs concerning the Razure of a Clauſe W 


in a Will ſuppoſed to be done by P. The 
Queſtion was, If he ought to be examined 


about this, becauſe having been Solicitor, he 


was obliged to keep his Secrets? But it ap. 


pearing that B. had made this Diſcovery to 
him, about which he was now to give his 


Evidence, before ſuch Time as he had retained 
him, Per Cur, He was ſworn; aliter, if he had 


been retained his Sollicitor before. The ſame i 


of an Attorney or Councellor. 1 Vent. 179. 
Cutts and Pickering. 9 


The Father teſtified a Deed in Purſuance 1 
and Affirmance of a Leaſe made to his Soni 
by himſelf, which the Court allowed, his Inte. 


5 

4 
i 
J 


* 


What N 


. 


7e the 


Ice o 


;anceſ 
s Son] 


Inte. 
and 


e on 
the 0 


paid 


elder | 
there 
oubt. 
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What ſhall be good E vidence in this Action, 
| and what not. | 


There are ſeveral Cafes in our Books con- 
cerning Evidence upon Leaſes made to try 
the Title, which 1 ſhall not at preſent med- 
dle with, they being of no great Uſe ſince 
the Alteration of Practice in this Action; but 
I ſhall mention thoſe which are of daily Uk, 
and principally aim at ſuch Evidence which 
is allowed or difallowed, as to the proving of 
Title to Land, without the Knowledge of 
which there ate infinite Failures and Nonſuits 
in this Action; and I ſhall firſt begin with 
Matters of Record; and then Matters of Fait, 
Bills, Anſwers, Depoſitions, and other Sorts 
of Evidences, as to Antiquities, Pedigrees, 


and what Evidence a Man muſt have to make 


Title in ſeveral Caſes. And Laſtly, treat of 
Demurrers upon Evidence and Exemplifica- 
tions of Verdicts. | 


As to Matters of Record. 


177 


If a Deed be pleaded, the Party muſt ſhew Record ſhew- 
it in Court; fo if a Record be pleaded, it ed in Court 


mult be ſub pede ſigili; but Evidence is not 


| abſolutely neceſſary to ſhew either, if it can 
Otherwiſe be proved to a Jury, as in 1 Vent. 


257, In Evidence for Lands in Ejectment in 
Ancient Demeſne, the Court admitted of Evi- 


\ dence to prove a Record to cut off the Intail 


(which was loſt), and it may be proved to a 
Jury by Teſtimony ; as the Decree in Henry 
the Eighth's Time, for Tythes in London, is 

N loſt; 
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Long Poſſ:ſ- 


ſion. 


Copy of a Re- 


cord. 


The Lavo or Sjettments. 
loft; yet it hath been often allowed there was 
one. And further in this Caſe it appeared, 
That Part of the Land was leaſed for Life, 
and the Recovery with a ſingle Voucher was 
ſuffered by him in Reverſion, and ſono Te- 
nant to the Præcipe; yet in regard the Poſſeſ- 
ſion had followed it a long Time, the Court 
would preſume a Surrender. 

„The Copy of a Record may be ſhewed 
and given in Evidence to a Jury, for Re- 
cords are of fo high a Nature, and have ſuch 
great Credit in the Law, that they cannot be 
proved by any other Means than by themſelves, 
and no Raſure or Interlineation ſhall be in- 
tended in them; and theietorea Copy of a Re- 
cord being teſtified to be true, is permitted 
to be given in Evidence; but the ſure Way 
is eicher to exemplifie it under the Great Seal, 
or at leaſt under the Szal of the Court. 10 Rep. 
Lefeild's Cale. | 

In Ejectment for Lands in Brecknockſhive ; 
Upon Not Guilty and Trial there, the De- 
tendant gave in Evidence, a Recovery in a 
Wiit of nod ei Deforcear, which is their Wric 
of Right at the great Seſſions there; and Iſſue 
being tendered therein, the Defendant pro- 
auced an Exemplification of the Record 
under the. Seal of the great Seſſions, bur 
not the Record it ſelf, The Plaintiff demurs 
to the Evidence, and the Queſſion was, Whe- 


tlier the Exemplification maintained the Iſſue 


Fxempliſica- 
tion. 


or not? It was agreed, That a Sworn Copy 
of a Record in Wales might be given in Evi- 
dence, but not an Exemplification, becauſe 
the Court here ought not to take Notice of 
ſuch an inferior Seal; but if it were exempli- 

1 | ficd 


th 

0 
4 

IC: 


Record. Sid. 271. 
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fied under the Great Seal, it would be Evi- 


dence and Proof, tho' the Record it ſelf were 
loſt. And yet Whitchead's Caſe was, That 
an Exemplification under the Seal of the 
Mayor of Briſtol, of a Recovery ſuffered 
there under the Town Seal, ſhould be given 
in Evidence, tho' the Record it ſelf could not 
be found. „ | 

Note, It muſt be given in Evidence in the 
like Manner as it is to be pleaded, and that is 
under the Great Seal. Hardreſs 118, 119, 120. 
Henry Olive werſus George Gowin. And by 
Hale, Exemplification ot a Recovery in the 
Marqueſs of Wincheſter's Court, in Ancient De- 


meſne was allowed becauſe it was ancient. 


One had gotten a Preſentation to the Parſo- 
nage of G. in Lincoluſhire, and brought a 
Quare Impedit, and the Detendant pleaded an 
Appropitiation, and thete was no Licence of 
Appropriation produced, but becaufe it was 
ancient, the Court will intend it; and in an 
ancient Recovery, they would not put one 
to prove Seiſin of a Tenant in a Præcipe. 
Mod. Rep. 
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The Scyrograph of a Fine may be given Scyrograph 
in Evidence, (but not delivered to the Jury, of a Fine. 


2 Sid. 145, 146.) in a general Iſſue in Aſſize. 
Plwd. Com. 4.11. | 


Note, If a Fine be given in Evidence with F 
Five Years Nonclaim, the Fine muit be ſhew- 


ed with Proclamations under Seal, and the 
SCyrograph will not ſerve. 


ine and 
Nonclaim. 


A Fine or Recovery may be found by the Fine, Reco- 


Jury, without ſhewing it under Seal; but they very. 


cannot find againſt what is admitted by the 


N 2 BEES 1. - 


Convictionof The Earl of. 


18 The Law of Sjettments. 


copy of8 The Copy of a Recovery was ſuffered to 


Recovery. be given in Evidence, the Recovery it elf 
being burnt. Mod. Rep. 117. Green and 
Proud. | | 1 | 


NoTenantto The Court allowed an old Recovery, tho' 


the Præeipe no Tenant to the Præcipe could be proved, 

proved. but it ſhall be intended. Cro. Fac. 455. Mod. 
Rep.-11 7. „ 
Nothing may be delivered in Evidence to 
a Jury, but that which is of Record or under 
Seal, but by Conſent. 2 Sid. 145. 


As to Letters Patents, Vide infra Deeds. 


Dyer 167. The Jury find the Conſtat of Let- 
ters Patents. 
One may not ſhew in Evidence to a Jury 
tnſpeximut. an TInſpeximus of a Deed inrolled in Chancery, 
if it be not a Deed of Bargain and Sale inrol- 
led there; for if it be a Deed of Feoffment, 
the Party muſt ſhew the Deed it ſelf, for the 
Inſpeximus is no Matter of Record. Stiles Rep. 
445. But by Rolls, tho? the Inſpeximus be the 
Inſpeximus of the Inrolment, and not of the 
Deed it ſelf, yet if it be an Ancient Deed, it 
may be given in Evidence. 1 | 
being a Popiſh Recu- 
a Recuſant, ſant convie, preſented the Leſſor of the Plain- 
1 tiff to a Rectory, who was inſtituted and in- 
r * ducted, but the Record of the Conviction was 
vidence. burnt (as was ſuppoſed) in the Fire at the 
Inner- Temple. The Defendant offered to 
prove it by the Eſtreats thereof in the Exche. 
quer, and by the Inquiſition found and return- 
ed here of Recuſants Lands. Per Hale & tor” 
Cur?, in ſuch a Calz as this a Record may be 
proved by Evidence, becauſe the Converſion 
here is not the direct Matter in Iſſue; as = 
| | ic 


79 „A Tranſcript of a Record, or Inrolment of 
a Deed, may be given in Evidence, for they Iarolment of 


The Law of Ejectments. 18. 
Sir Paul Pinder's Caſe in an Action of Trover 
and Converſion for Goods, the Proof de- 
pended upon a Ficri facias and a Venditioni 


exponat ; and yet in that Caſe, becauſe the 
Fieri facias could not be found upon Record, Feri fac” pro- 


ved in Evi- 


it was admitted to be proved in Evidence. ae. 


Hardr. 323. Knight and Dawler. | 
But when he that ſues an Elegit, brings an Elegit muſt be 
Ejectment to try the Title, he muſt in Evi- ſhewed. 


Zlegi ; 
dence ſhew the Elegit filed Tranſcript of 


a Record or 


are Things to be credited, being made by Of. a Deed. 
ficers of Truſt, but Inrolment of a Deed which 


needs no Inrolment, is no Evidence. 


In Ejectment of Lands in the Pariſh of 


Long Hope; the Defendant pleads that they 


are Part, and held of the Manor of Long Hope, 

which is Ancient Demeſne ; and on Iſſue there- 

upon Doomſday-Book was brought in, by Pomſeay- 
which it appeared, That the Manor of Hope 

is the Land of . de B. who held of the 
King; which per Curiam doth not maintain 

the Iſſue, unleſs the Defendant had pleaded 


| further, that the Lands are as well known by 


the Name of Hope, as Long Hope; this Book is 
the Trial, and the Court cannot take Notice 


of the ſame. Reſpondeas Outer, 1 Keb. 520, 


Holdy and Hodges. 
Matters of Fait. 
As for Deeds ſhewed forth, and given in 
Evidence, the Learning thereof is excellent- 
ly delivered in Dr. Leyfeild's Caſe, 10 Rep. 


N23: Ir 
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. Deed proved 


by Copy or 
Teſtimony. 


Deed cancel- 
led. 


Leaſe and Re. 


leaſe. 


_ tents. 


The Law of Ejectments. 
It is a Maxim in Law, That he which is 


Party or Privy in Eſtate or Intereſt, and he that 
infifes under him, ſhall ſhaw the Original Deed 


to the Court, for this Realon ; becaule to eve- 
ry Deed Two T hings are requiſite : . That 
it be fufficient in Law, and chis is called the 


Legal Parc, and the judgment of this belongs 
to the Judges. 2 The other concerns Matters 
of Fact, ( ) if it were ſealed and deliver. 
ed, and this is tried per Pais; or whether it 
be raſed or interiined, or upon Limitation, 
Condition, Revocation, and the like. There. 
fore it hath been always thought dangerous to 


permit any upon the General Iſſue to give in 


Evidence, That there is ſuch a Deed which 
they have heard or read, or to prove it by a 
Copy. But in Caſes of Extremity, as where 
Deeds are burnt by Fire, upon the General 
Iſſue the Judges will {after to prove a Deed to 
a Jury by Teſtimony. 

And what hath been ſaid as to the Legal 
Part of a Deed, holds as to Letters Pa- 


A Deed cancelled by Practice, was al- 
lowed to he read in Evidence in Aion un- 
der that Deed, the Practice being proved. 
Helle 138. 

I — Ig and Releaſe were given in Evidence 
to intitle tne Plaintiff, and they were both 
named hc Ilndentura, and were not * 
yet _ Hale. Ner ze 6 


Lal In Negus and Ræzuell Caſe, in 
Evidence to a Jury, it was held, I. That a 
Proof that there was a Revocation, is ſuffi- 
cient for the Heir, without producing the 
Deed it ſeit. 2. A Leaſe recited in the Re- 

leaſe, 


The Law of Ejectments. 
leaſe, was admitted to be proved by Witneſſes 
to the Releaſe, without ſhewing the Leaſe it 
ſelf, which was imbezelled by the Leſſor of 
the Plaintiff, P. 13 Car, 2. B. R. 

And the Copies of Deeds have been ad- 
mitted in Eviderice, the Original agreed to 
be burnt. So in Ejectment at the Bar, a 


Copy of a Deed burnt, made by the Wit. 


nefs, to carry about to Council, was allow- 


ed tor Ev idence ; fo was Douſe's Caſe at Oxop, 
and Thyn's ac. The eſtimony of a Wit. 
Hels of the Contents of a Deed burnt, but 
ſuch Wirneſs 3 refuſed at Lent Aſſizes by 


Windham, tho the Deed were in the Adver- 
ſary's own Cuſtody. Mod. Rep. p. 4. Mic. 
21 Car. 2. B. R. 

It is ſaid, That a Copy & a Deed is good 


Enidence, where the Defendant hath the 


Deed, and will not produce it. Mod. Rep. 
2 Keb. 483. 15 Car. 2. Stroud and Hill. 

One claimed under a Leaſe for Years of a 
Prebend, Oc. and after he claims under a 


Leaſe from a Nominal Prebendary thereof, 


founded in the Cathedral Church of Lincoln; 


and he offered (at a Trial at Bar in EjeR- 


ment) to read a Copy of a Leaſe out of the 
Leiger-Book of the Dean and Chapter of Lin. 
coln, but it was diſallowed per Curiam; for 


the Book it ſelf is but a Copy, and a Copy 


of a Copy is no Evidence. E. 27. Car. 


per-Books cannot be exemplified, but when 
offered in Evidence, muſt be produced them. 
lelves, Hardr. 117, 118. 
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Copy out of 


a Leiger- 


Book no Evi- 


dence. 


B, R. Cottergs, Cafe. ; Leiger-Books and Pa. 
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Recital of the 
Leaſe. 


Counterpart 
of a Leaſe. 


Seals broken 


off. 


Copy of 
Cour Roll. 


Difference 
bet w cen 
pleading a 
Deed, and 


wing it in 


f den 


A Decd made 


be fore Time 
of Memory. 


Ancient 
Deed. 
Will. 
Piobate. 


The Law of Ejectments, 


The Recital of a Leaſe, without ſhewing it, | 


ruled to be no Evidence upon a Demurrer. 
Ra. Entr. 318. 1 & 2 P. & M. Rot. 13. B. R. 
cited. Hardr. 119, 120, 


A Copy of the Counterpart of a Leaſe, 
the Leaſe being loſt, allowed to be Evi- 


dence. = 
Tho' the Seals be broken off a Leaſe, yet 
the Deed may be given in Evidence. 1 Mod. 
Rep. fol. 11. O. if the Deed be pleadable. 

A Copy of a Court-Roll may be given in 
Evidence, where the Rolls are loſt or not loſt. 
J on 2. B. R_Snow ang Cwyler. 


For if a Deed be pleaded, the Party muſt | 


ſhew it in Court; but if it be given in Evi- 
dence, it is not neceſſary to ſhew it, if it can 
other wiſe be proved to a Jury; for Witneſſes 
may prove the Contents of a Deed or Will, 
and fo the Jury may find them, the Deed or 
Will not being found in bæc verba. Stiles 
p. 34. Wright and Pinder. 


may be given in Evidence, tho? it cannot be 
pleaded. An ancient Deed is good Evidence 
witliout proving, or Seal to it. P. 17 Car. 2. 
B. R. LL and Sherrgid. 


Will, under which a Title of Land is nn 


made, muſt be ſhewed ir ſelf; and the Pro- 
vate 15 not ſufficient : Contra, if it were on 4 
Ciicumitance, or as Inducement, or that the 


Will remain in Chancery or other Court by | 
Special Order of ſuch Court. 1 Keb. 117. Eden 


and Thalkill, 2 Rolls 678. So is Brett's. A 
Probate of a Will by Witneſſes for Lands, is 
not Evidence at Common Law. And nothing 


gan be given in Evidence againſt the Probate of 


3 


A Deed made before the Time of Memory, 


* 


n 


- wie 
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a Will, but Forgery of it, or its being obtain - 
ed by Surprize, and ſo it's Concluſive. Ræym. 
=. > 
a — was brought of a Judgment in C. B. 
in Ireland in Ejectment ; The Queſtion was 
upon a Bill of Exception, for that the Juſtices Bill of Excep. 
of the Bench there would not direct the Jury, tions on the 
that the Probate of a Will before the Archbi- gs of a 
ſhop of Canterbury (the Teſtator dying in his 
Province) and alſo the Biſhop of Fernes, were 
ſufficient and concluſive Evidence, but only 
affirmed it was good Evidence, leaving it to 
the Jury. To which the other Party ſhews 
in Evidence, Letters of Adminiſtration of the 
Goods under Seal of the Primate of Ireland. 
The Title was for a Leaſe for Years in Ireland, 
claimed by the Leſſor of the Plaintiff under 
the ſaid Adminiſtrator: And Judgment was 
affirmed per Curiam. 


Where Bills, Anſwers, Depoſit ions, &c. in Chan. 
cery, ſhall be good in Evidence in this Action, 
or not. : | 


In Fje&ment, the Defendant that made Ti- Bill preferred 
tle as a Purchaſor under a Deviſee, and ſhew- b. —_ | 
ed only a Bill in Chancery preferred by the 3 * 
Heir, under whom the Leſſor of the Plaintiff ting forth the 
Claims againſt the Deviſee, whereby the Will Will. 
was ſet forth, and confeſſed in the Anſwer. 
hut per Curiam it is no Evidence, tho' a Poſ- 
leſſion were proved accordingly in the Devi- 
lee, and that this had been confeſſed by the 
Plaintiff in a former Trial. 2 Keb. 3 5. Evans 
and Herbert, And yet in 1 Ventr. p. 66. A 

Bill 


reer 2 * 


— 
— —— 
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Bond conditioned to pay 100 J. per Aunun 


Where a Co- 
py of a Bill 
ſhall be read 


28 Evidence. 


Evidence, as in the Parſon of Amerſham's Caſe 


Bill ſhall be read as Evidence, for it ſhall not 


the Party himſelf; otherwiſe they would not 
allow a Bill in Evidence, if there be not An. 


to be relieved againſt his Bond, was admitted 


The Law of Ejectments, 


Bill in Chancery was faid to be given in Ev 
dence againſt the Complainant. — 

On a Trial in Ejectment, it was ſhewed for Þ 
Evidence, That the Defendant P. was guilty 
of Simony for giving 1001. per Annum to M. 
the Patron; and to prove this, they ſhewed a 


generally: And they ſay, That an Action of 
Debt was brought againſt P. and P. had pre. 
ferred his Bill in Chancery to be relieved 
againſt this Bond, and by it diſcloſed that it 
was entred into for the Cauſe aforeſaid. But 
to that it was anſwered, That P. was preſent 
ed by G. but it appeared that G. acted as a Ser. 
vant to M. the Patron; and it was oppoſed, 
That this Bill is no Evidence, becauſe it only 
contains Matter ſuggeſted, perhaps by the 
Council or Sollicitor, without the Privity of 
the Party. But per Curiam, the Copy of the 


be intended it was preferred without the PH N 
vity of the Party, and it being diſcloſed bl 


{wer and other Proceedings upon it. Side 
2. 220, Dr. Crawley's Caſe. : | 
But at a Trial, the Plaintiff, to prove hi 
Bond, offered a Bill by the Defendant in CH. 
cery, Which Keeling Chiet Juſtice held good 


Dr. Crawley, where a Bill by P. a Simoniac, 


againit himſelf; this being the Drift of thei 
Bill, and not any particular Allegation: Bui 
the Court would not allow it, | 


When 


s The Law of Ejectinents. 187 
; [ pere an Anſwer in Chancery ſhall be good Evi- 
| for dence at a Trial, or not. | 
ty 
M. In a Trial at Bar between Mills and Bernar- 
den, an Anſwer of L. M. ſurviving Truſtee, 
num ¶ nder whom the Plaintiff claimed, was offer- 
n of 9 for Evidence; but being after a Convey- 
pre. Mince by him, the Court refuſed 5 but had it 
ved en before, it would be good againſt all 3 
at it aiming under him. But Tiſden denied it, e good 
Bu Wecauſe an Anſwer does not diſcover the 2 | 
ent Whole Truth, and therefore ſhall be only ad. nefendanc 
Ser- Wiicted againſt the Party himſelf that made it, himſelf, but 
ech nd not of one Defendant againſt another, not againſt 
only uch leſs againſt a Stranger. 2 Car. 2. B. R. othar Parties: 
the 14 by Ley, Chamberlain and Dodderidge, a 
y OD:fendant's Anſwer in an Exgliſh Court, is a 
thefWo0d Evidence to be given to a Jury againſt 
note Defendant himſelf, but it is no good Evi- 
Pri WW =-ncc againſt other Parties, Ged. Caſe, 418. 
by Rep. 311. Beri ford and Phillips, And 
no: che Detendant's Anſwer be read to the Ju- 
Am , it is not binding to the Jury, and it may 
def Ne read to them by the Aſſent of the Parties. 
64. 326. 


hö An Infant anſwered a Bill in Chancery by Infant's An- 


var Wis Guardian; and it was a Queſtion in Leigh ſwer by 
000 Wind 2rd's Caſe, in a Trial at Bar in Ejedment, 5 
Cake here the Infant was Party, whether that An- Nuiderica wp 
ac wer could be read in Evidence againſt the againſt the 
ited f tant? This Queſtion was ſent from the Infant. 
then, Bench by Juſtice Eyres to the Common. 
Buße co know their Opinion; and per totam 
uriam it could not be read; for there is no 

W+calon that what the Guardian ſwears in his 

ben | | Anſwer. 
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Depoſitions 


no Evidence, 


if the Part 
be the.” 


Depoſitions 
no Evidence, 
without an 
Anſwer put 
. 


Depoſitions 
before Com- 
miſſioners of 
Bankrupts, 
no Evidence 
at a Trial. 


Exemplifica- 


The Law of Ejettments. 
Anſwer, ſhould affect the Infant. 2 Yer, 
1 William and Ma. | 


Where, and in what Caſes Depoſitions ſhall be read 


at a Trial, and where not. 


Regularly the Depoſitions in Chancery or 
Exchequer, of 4 Witneſs, ſhall not be given in 
Evidence, if he be alive: But it Afiovi be 
made that he is dead, they ſhall in a Cauſe 
between the ſame Parties, Plaintiffs and De- 
fendants. Godb. p. 193. Sir Francis Forteſcue. 
Depoſitions taken in Chancery in perpetum rei 
memoriam, upon a Bill for that purpoſe exhi- 
bited, cannot be given in Evidence in a 
Trial at Law, unleſs there be an Anſwer put 


in and produced. Hardr. 3 36. Raymund Watt! 


Caſe. | 


Depoſitions taken before Commiſſioners of 


Bankrupts, ſhall not be uſed as Evidence at 2 
Trial, altho' the Witneſſes be dead; but De. 
poſitions taken before the Coroner, with 
Proof that the Party made them, if dead, 
ſhall be good Evidence. P. 18 Car. 2. Bick 


* 
4 
4 


— Brownie.) 
xemplification of Depoſitions under the 


tion of Depo- Great Seal, 988. whereby a Conveyance | 


ſitians. 


made in 986. was loſt and proved: Per Cur, 
being ſo old, and the Records of the Rolls 
burnt ſince, it is good Evidence, tho' the Bill 
and Anſwer were not in it. 2 Keb. 31. 

In Ejectment for Lands in Kent, it was held 
upon Evidence by the Court, and by Ad- 


vice of other Judges, whom one of the Ba- 


rons was ſent to conſult, That if one Witneſs 
be examined for the Defendant de bene rfſe to 
pre- 


0 


* 
4 


190 The Law of Ejecknients. 
A voluntary Affidavit made before a Mx 
ſter of the Chancery, cannot be given in Eri 
dence at a Trial. Stiles 446. ; 

DecreeorDe. Decree or Decretal Order under the Exchz. 
cretal Ocder. quer-Seal, which recites the Proceedings 3 and 
if it have Bill and Anſwer, allowed'to be read. 
1 Keb, 21. Trowel and Caſtle, 


PEDIGREE. 


In Ejectione Firme for the Barony of Cocker. 
mouth and the Lands, Oc. the Leſſor ſhewel 
an Inquiſition in tempore R. 2. and finds an In- 
tail to Henry Earl Piercy, and derives his Titk 
under his Third Son, and offers in Evidence: 

Dugdale's Baronage, but it was not allowed. 
In Ejed ment, the Earl of Thanet makes hi 
Title by a Gift in Tail by King Edward Il 
to Rebert de Clifford, and the Heirs of his Bol 
dy; and to prove him to be Heir of the Body 
of the ſaid Robert, he produceth a Chart « 
ol!” his Pedigree ; which (deriving him from the 
3 ſaid Robert) ſhews him to be his Heir. Andi 
Sir William Dug4ale and other Heralds being 
ſworn, they affirm that the Chart was deduced 
wil out of the Records and Ancient Books in the 
iu Heralds Office; but the Court would nal 
11 allow this for Evidence, without ſhewiog the 
i Books and Records out of which they were 
Wi deduced. And after an Ancient Book wa 
| ſhewed by them, which was allowed for Evi. 
| _ dence; Sir Thomas Fones 224. Earl of Thanet 
bs. Caſe. 
5 Office found, is no concluding Evidence 
0 | Sir Tho, Fones 224. | 
if 5 = | : | | A con- 
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A convicted Perſon pardoned, is good Evi- Convicted 


; | | Perſon par. 
dence. epi ri 


Depoſitions taken in Chancery of Perſons : 
who are dead, may, by Order of the Court of P*Poſition. 
Chancery, be receiv'd as-Evidence to a Jury 
upon a Trial at the Bar by the Plaintiff or 
Defendant, or both ; and it the Depoſitions 
were taken in the Cauſe which is to be tried 
Jat the Bar and between the fame Perſons that 
are Plaintiff and Defendant in the Trial: 

But the Copy of the Bill and Anſwer muſt be 
firſt proved. Showre 363. 
The Defendant in Ejectment on Trial of a 


In. 
Tit Bar gave Evidence by an Inſpeximus of a Leaſe jſpeximws. 
jene by che Abbot of Bermondſey, which the Court 


diſallowed, being a private Deed, and may 
be forged ; and Inſpeximus lies only of Matter 
of Record, whereupon Allowance of the faid 
Deed was ſhewed in the Court of Augmenta- 
tion, which per Cur' is good againſt the King. 
2 Keb. 294. Kerby and Prodger. 


art dl 7 
n the It one produce a Leaſe made upon an x. made 
And Outlawry, in Evidence to a Jury to prove a upon an Out- 
being Title, he muſt alſo produce the Outlawry it lawry. 
Jucel elf; but if ic be to prove other Matter, he 


in the need not ſhew the Outlawry, but may have 
d na che Leaſe duly read in Evidence. So it is of 
8 ch an Extent, without ſhewing the Statute or 
wer adgment on ich the Extent is grounded. 
0 Wal ee bee Bar hetweey 
« Evi LLL apd Spencer, Private . Report. 


It was agreed in Ejectment in Vaughan and 


Sir Henry Andrews's Cale, Gar. 2. B R, ger 
Cur, That a Decd of Bargain and Sale given Deed of Bar- 


lence ; ; | 
im Evidence 15 good between the Parties, al- gain and Sale. 
con HO no Conſideration were paid, but againſt 
| 4 


192 Lhe Law of Ejectments. 
a Creditor or Purchaſor, not only a good if 
Conſideration muſt be ſhewed in the Deed, iſ 
but Payment alſo. N 
| | In Ejectment, the Defendant ſhall not gire 
4. A former in Evidence a former Morgage or Convey- 
Morgage. ance made by himſelf ; therefore in ſuch Cates 
| it's left for him that hath the former Morgage il 
do get himſelf made Defendant before the 
0 Cauſe comes to Trial. 1 
bat is to be Jn Ejectione Firme for a Rectory, the Leſſot 
"hr 5 of the Plaintiff was required to prove in Evi. 
100 a Rectory. dence after he had p:oved Admiſſion, Inſtitu. 
tion and Induction, his reading of the 
| i Alrticles, and ſubſcribing them and his Decla 
11 | ration in the Church, of his free and full ALB 
, ſent and Conſent to all Things contained in 
; i N the Book of Common. Prayer, and this ought 
i! by to be proved to be done within the Time li. 
Ti mited by the Sratute; and per Cur', in Ejettion 
Ii {1% 4 


Firme, Admiſſion, Inſtitution and Indudtion, 

Wl. (with the Matters aforeſaid) is good Title, 

a Nl | without ſhewing any Right in him that pre. 

4 ſents him. 1 Sid. 220. Snom and Phillips. 

| Probate of a The Probate of a Will was adjudged to be 
Will. good Evidence, to prove that the Teſtatot 

J | made an Executor. | | "M 

{8 + The Court will not permit the Jury upon: 

5 Trial at Bar to carry any Writings with them 
out of the Court as Evidence for them to com 
ſider of, but ſuch as are under Seal, and have 
5 been proved in Court. 
0 The Copy of the Probate of a Will ſhall be 
| allowed Evidence for Goods only, but not 

for Lands; for as to Lands, it is hut a Cop) 

of a Copy, which cannot be given in Ev! 
dence. 1 Levinx 25. the Evidence which! 

„ dead 
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dead Perſon gave in a former Trial was of- Evidence of a 
fered, but denied, becauſe they had not a dead Perſon. 
Copy of the Record of the Trial where the 
Evidence was given. 3 

Upon a Trial at Bar in Ejectment, a Mort- 
gage Deed enrolled Seven Years after the 
Date, (the Original being loſt) was allowed Deed loſt. 
for Evidence upon ſlight Proof, That there 


was ſuch a Deed. 4 V. & M. B. K. . 
A Counterpart 4 a Peel was allowed to Counterpatt. 


for 

Ev. be given in Evidence, 3 Aunæ B. R. | 

teu: Fraud or no Fraud within the Stat. 31 El. Fraud given 
the c. 5. may be given in Evidence on the gene- in Evidence. 

ecla. ral Iſſue, Anderſon's Caſe. Where a Deed in- Deed in- 

| AC rolled doth not paſs the Eſtate, yet it ſhall be rolled. 


Evidence to ſome Purpoſes. Vid. 3 Levinz 


vel 387. | 

1e li. A Recital of a Deed is no Evidence with. Recital of a 
io WS out procuring of the Deed it ſelf, or an In. Deed. 

tion, rolment of it. 2 Levinx 189. 


Where there are ſeveral Witneſſes to a All the Wit. 
Deed, and they are all dead but one, who neſſes dead 
cannot be found, you ſhall not be admitted but one. 
to prove the dead Men's Hands until you _ 
have taken out a Subpena againſt the living 
Man, and made ſtrict Enquiry after him, and 
have Afrdavit of this Matter, and alſo that he 


then cannot be found; but if you can prove them 
con all dead, then you need only to prove their 
har Hands; therefore cover not to have too many 


Witnefles to a Deed. | 

Where the Probate of a Will is produced pyidence of 

in Evidence, the Defendant cannot lay it was the Probate 

a forged Will, or that the Teſtator was Non of a Will. 

Compos Mentis; but 7 may be given 
| | | that 
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that the Seal was forged, or that there were 
not Bona Notabilia. 1 Lexinx 236. age 
Counterpart A Counterpart of an ancient Leaſe with- 


of an ancient out Witneſſes produced by a Grandſon, and 
_ found amongſt other Writings of his Grand. 
our virne®*: fathers, were allowed to be good Evidence. 
25. 2 *, ”? | 

A Siſter is examined a Witneſs in Chancery 

for her Brother, concerning his Inheritance ; 

the Brother dies, and. the Eſtate deſcends to 

her with other Siſters as Co-heirs to the Bro- 

ther, afterwards there comes to be a Trial in 

B. C. for this Eſtate; in which Cauſe the Si- 

ſter, who was the examined Witneſs in Chan · 

| cery, was one of the Plaintiffs, and the Que. 
Depoſitions ſtion was, Whether her Depoſition ſhould be 
of a Siſter co read for the Plaintiff? And upon Mr. Juſtice 
whom the Tracy's going to the Queen's-Bexch, and con- 


—_— ſerring with the Juſtices there, and making 


is Report upon his Return to the Common- 
Pleas, 1t was adjudged that her Depoſitions 


Patron. ſhould not be read. Hill, 2 Anng B. C A Pa- 
cron in Ejectment is never allowed to be a 
Witneſs to maintain the Title of bis Clerk. 
4 Mod. 17. Ron, | 2 
Elgit given When he that ſued an Elegit brings 


in Evidence. Ejectment to try the Title; on Not guilty 

pleaded, he muſt in Evidence ſhew the Elegit 

Bail. filed. One who is Bail to an Action, cannot 
be a Witneſs for the Defendant. 


Witneſs exa= A Witneſs who by reaſon of Sickneſs, ex- 


mined in the tream old Age, or other Cauſe, cannot come 
Country by to a Trial, may by Order of Court be exa- 
mined in the Country before any Judge of 
the Court where the Cauſe depends, in the 

e Preſence 


reaſon of 
Sicknels. 


The Law of Ejectments. 195 
preſence of the Attorneys of each Side, and 

the Teſtimony ſo taken ſhall he allowed to 

be given in Evidence at the Trial. 8 

If a Witneſs be ſerved with the Proceſs of Refuſe to 
any of the Courts of Record, to give his Te. come 4d te- 
ſtimony concerning any Matter depending in fificandum, 


j Ras being Subpae 
ſuch Court, and having tendered to him, ac- ar ha * 


y cording to his Calling, fuch reafonable Sum 
F of Money for his Cofts and Charges, as ha- 
0 ving Regard to the Diſtance of the Places is 
J- neceſlary to be allowed, doth not according 
n to the Tenor of the Proceſs, having no law- 
i- ful and reaſonable Impediments, appear in 
4 Court to give his Evidence. If ic be in a Ci- 
e- vil Cauſe, the Party may have his Action ofi 
Ye the Statute 5 El. c. 9. Sed. 12. to reco- 
ce ver ro/, together with further Recompence 
n- to the Party grieved, as by the Diſcretion of 
12 the Judge of the Court out of which the 
n- Proceſs iſſued, ſhall be awarded according 
ns to the Loſs and Hindrance fuſtained by the 
2 Party who procured ſuch Proceſs. But il it 
2 be in a Criminal Cauſe, the Court, if they 
rk, think fit, may grant an Attachment,  _ _. 
5 Inhabitants, if in a Corporation, if they Inhabitants 
195 are not free of the Corporation, may be ad- of a Corpore- 
Icy mitted as Witneſſes for the Corporation at a © 
git Trial which concerns the Corporation, for 
10t their Intereſt is no Ways concerned, and Fa- 
vour is not a good Exception againſt a Wit- 
ex- neſs, altho' it be againſt a Juror, becauſe the 
me Teſtimony of a Witneſs is left to the Jury to 
xa- credit or not to credit, as they fhall find 
of Cauſe, and fo it is not binding to the Jury: 
the But the Jury's Verdict, be it true or falſe, ts 
nce binding to the Party. — 


O 2 Ib 


196 
Examination 
of Witneſſlis, 
in perpe t uum 
rei Memoriam. 


One concern- 
ed not in the 
Title. tho' no 
Party to the 
Suit. 


IIear-fay. 


The Law ok Cjectments. 

The Examination of Witneſſes which were 
taken in perpetuum rei Memoriam, ought not to 
be made uſe of at a Trial, unleſs the Wit- 
neſſes ſo examined be dead; for they were 
only examined for their Teſtimonies to be 
preſerved, and to be made Uſe of only in 
caſe they ſhould die before the Trial. 

One that is any Ways concerned in the 
ſame Title of the Land in Queſtion, may 
not be allowed as a Witneſs in the Cauſe, al- 
tho' he be no Ways than a Party to the Suit, 
for his Teſtimony tends to the Corroboration 
of his own Title, and therefore ſhall not be 
preſumed to be indifferent. 

if one who gave Evidence in a former 
Trial be dead, then upon Proof of his Death, 
any Perſon who heard him give Evidence 


and obſerved it, ſhall be admitted to give the 


ſame Evidence as the deceaſed Party gave, 
provided it be between the fame Parties. 
Of former Verdict in Evidence. 

In Trial at Bar in Ejectment, M. P. Anno 
1678, made a Settlement by Leaſe and Re- 
leaſe to her ſelf for Life then to the Truſtees 
to ſupport contingent Remainders, then to 
her Firſt, Second and Third Sons in Tail 
Males, wich Remainders over. | 

It was objeted ſhe had Power to make no 
ſuch Settlement, becauſe in the Year 1676, 
her Husband had ſettled the ſaid Lands on 
her for Liſe, and upon the Iſſue of his Body, 


and for Want of ſuch Iſſue, upon George Phil- 


pit in Teil Male, with Remainders over, the 
Remainder to Mary Phiipot in Fee, provided 
that upon Tender of a Guinea to George Philpot 
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by the ſaid Mary, the Limitations as to him 
ſhould be void. George Philpor makes a Leaſe 
to try the Title, the Truſtees brought an 
Ejectment; but becauſe the Tender of the 
Guinea could not be proved, there was a_ 
Verdict for the Defendant. | 

And now George Philpot would have given 
that Verdi& in Evidence at this Trial, but 
was not ſuffered by the Court: For, 

If one Man hath a Title to ſeveral Lands, 
and if he ſhould bring Ejectments againſt ſe- 
veral Defendants, and recover againſt one, 
he ſhall not give that Verdict in Evidence 
againſt the reſt, becauſe the- Party againſt 
whom that Verdict was had may be relieved 
againſt it if it were not good; but the reſt 
cannot, tho' they claim under the fame Title, 
and all make the ſame Defence. 

So if two Tenants will defend a Title in 
Ejetment, and a Verdict ſhould be had 
againſt one of them, it ſhall not be read 
againſt the other, unleſs by Rule of Court. 

But if an Anceſtor hath a Verdict, the 
Heir may give it in Evidence, becauſe he is 

W privy to it; for he who produceth a Verdict 

| muſt be either Party or Privy to it, and it 

all never be received againſt different Per- 

W ſons, if it doth not appear that they are united 

in Intereſt; therefore a Verdict againſt . 

fall never be read againſt B. for it may hap- 

| pen that one did not make a good Defence, 

WW which the other may do. 

| But the Tender of the Guinea was now 

proved. 3 Mod. 141. Lock and Norbarn. 


| G3 Ford 
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How an En- 


The Law ef Ejectments, 


Ford verſus Lord Grey. Mich. 2 Annæ. 


On a Trial at Bar in Ejectment, the Sta- 
tute of Limitations being pleaded, theſe ſeveral 
Points were ruled upon Evidence. 

1. That the Poſſeſſion of one Jointenant 
is the Poſſeſſion of the other, fo as to pre- 
vent the Statute. | | nk 

2. That in proving an Entry and claim it's 


ti and Claim neceſlary, 1. To prove the Claim to be up- 
to be proved. on the Land claimed (without ſpecial Cauſe.) 


Recital of 
Deeds in 
Evidence, 


2. That it be Animo Clamandi. 


3. A Man makes an Anſwer in Chancery 
prejudicial to his Title, and after conveys 
away his Eſtate; this Anſwer cannot be read 


againſt the Alienee by any claiming under the 


Alienor. 
4. That the Recital of a Leaſe in a Deed 
of Releaſe is a good Evidence of a Leaſe 


againſt the Releaſor, and thoſe that claim 


under him. | 
5. A Hine was produced, but no Deed 
declaring the Uſes, but a Deed was offered 


in Evidence, which did recite a Deed of the 


Limitation of the Uſes; and the Queſtion 
was, Whether this was Evidence? And per 
Cur', the bare Recital of a Deed is not Evi. 


dence, but it it could be proved that ſuch a Leaſe 


had been and loſt, it would do if it were 


recited in another; and it not being proved 


— .:* 


that ever there was a Deed leading the Uſes i 


of the Fine, the Council on the one Side op- 


poſed the Deed of Recitals being at all read; 


but the Court ſaid, we cannot hinder the 
| Reading 
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Reading of a Deed under Seal, but what 
Uſe is to be made of it, is another Thing. 

6. A Deed bore Date 22 Car. 2. Anno Dom. Anno Dom. 
11671. and notwithſtanding that Miſtake, the miſtaken. 
Year of the Lord being certain, all is well. 

7. If there be two Jointenants in Fee, and 

one of them levies a Fine of the Whole, this Fine by ons 
amounts to no Ouſter of his Companion, Jointenant. 
but it's a Severance of the Jointure, though 

he be in of the old Uſe again. 

8. A Deed of Title to the Leſſor af the 
Plaintiff of a Vill, ſuppoſed (except Black- Entry upon 
Acre) the Statute of Limitation being plead- Exception, 
ed, and an Entry and Claim being offered bos no 
in Evidence to avoid it, they were put to PVF" 
prove the Entry to have been in anather 
Place than was excepted. 


What Matter may or muſt be pleaded, and whas 
Matter may or muſt be given in Evidence, 


It is a Rule in Law, in all ſuch Actions Regv's. 
wherein one cannot plead, there the Mat-. 
ter to be pleaded ſhall be given in Evidence, 
and found per Verdict; but where the Party 
may plead the ſame, is to be pleaded by 
him. Therefore in Ejecione Firme, Treſpaſs, 
Cc. in Action on the Stat. 5 R 2. cap. 7. | 
and other perſonal Actions, a collateral War- Collateral 
ranty cannot be pleaded in Bar; but he ſhall warranty gi- 
have the Benefit of it, by giving the ſame in ven in Evi- 
Evidence to a Jury, and the ſame is to he dence. 
found by Verdict of the Jury; ſo is Seymer's 
Caſe, 10 Rep. 97. That collateral Warranty 

” may 


Jury. 


Eſtoppel 
found by 


Jury. 
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Condition to 


may be given in Evidence on Not guilty 
pleaded in Ejectione Firme, becauſe in that 
and other perſonal Actions, that may not be 
pleaded in Bar. 1 Bulſtr. 166, 167. Haywood 
and Smith, 10 Rep, 97. Seymor's Cale, 1 Rep. 
Chudleys Caſe. . 


The Jury may find a Condition to De- 

defeat a Free- feat a Freehold of Land, altho' it be not 
hold found by pleaded; but of Things in Grant, they muſt 
alſo find the Deed of the Condition, 21 


Aſſ. 14. 


Ihe Jury may find Eſtoppel, which can- 
not be pleaded, and Eſtoppels which bind 


the Intereſt of the Land, as the taking a 


| Leaſe of a Man's own Land, by Deed in- 
dented, and the like, being ſpecially found 
by the Jury, the Court ought to judge ac- 


cording to the Special Matter, 2 Rep. 4. God. 
dard's Caſe. | | | 


__ TVere, 4. brought Ejectione Firme againſt 
B. who pleads Not guilty, and in Evidence 


It appears that C. a Stranger had the beſt 
Title; now the Court ought to direct the 
Jury to find for the Defendant, becauſe in 
this Action the Plaintiff ought to make a 


good Title for his Leſſor, and ſo in open- 


ing of the Evidence for the Plaintiff, the 
Council for the Plaintiff uſually faith ſo to 
the Jury. Alias in Treſpals. Com. 431. 545-6. 
546. „„ . 


What 


ni © — = Gn, ba, popes hain, ds FRY ee Ov A. 


Wb ,. we LO © wn ay, A Ay fd lad 


The Law of Ejectments. 


| 3 hat Evidence the Fury ſhall have with them 


after Evidence given, 


The Jury may not carry any other Evi- 
dence with them, but what is delivered to 
them by the Court, and ſhewn in Evidence. 
Upon Evidence to a Jury, to prove 7. S. to 
be Heir to V. S. The Court will not accept 


the Pedigree drawn by an Herald at Arms 


for Evidence, nor will ſuffer the Jury to 
have it with them ; it's but only Information 


for Direction, P. 8 Tac, B, Pluryton and Ro- 


. N 

an Exemplification comes out of Chan- 
cery, of Witneſſes there examined upon Oath 
who are dead, the Jury ſhall have it with 
them; not ſo if ſome are living and ſome 
are dead, P. 10 Fac. B. Tomlinſon And. Croke. 


If after Fidence given to the Jury at the 


Bar, and they depart, the Sollicitor of the 


[Plaintiff come to them and delivers to them 


a Church-Book, to take an Age which. was 
given to them, in Evidence before at the Bar, 
and there ſhewed to them, and after they 
lound for the Plaintiff; yet this ſhall not avoid 


the Verdict, becauſe it was no other than 


what was given to them in Evidence before, 

Vicars and Farthing's Caſs. 

What ſhall be good Evidence to make Title in ſe- 
veral ſpecial Caſes, 5 


A Verdict for the Leſſee is good Evidence 


for a Reverlion in Ejectment. Hardr. 472. 
es | N 


+ 
bi 
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Qory, the ta- was of the taking of Tythes only, and not 


no good Evi- nonſuit; ſo it was in Perry and 7hbeeler's 
' dence of Caſe. 1 Keb. 368. for a Rectory conſiſts of 


_ > be f 8 _— 
+ 2: Aftebooc- A IT — * — 2 + £254, wy 


Priation. expired; and he now claimed a Leaſe from 
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As toa Re- In Ejectment of a Rectory, the Evidence 


king of 


Tyches only Entry into the Glebe, and the Plaintiff was 


Ejectment. Glebe and Tythes. Latch 62, Hems and 

_ Stroud. _ | 
What Things A Parſon in the Ejectment of a Rectory, 
« Parſonin (if he will make out his Title) muſt prove 
1 Admiſſion, Inſtitution and Induction; hi 
be +, onto reading and ſubſcribing the Articles, ex, 
Pro“: and his Declaration in the Church of hi 
full and free Aſſent and Conſent to all the 
Things contained in the Common-Prayer; 
and this muſt be proved ro be done within 
the Time limited by the Statute, but he need 
not to ſhew a Right in him that preſented 
him. 2 Keb. 48. Siderf. 221. Dr. Crawley; 

Caſe. | 
Inſtitution In Evidence, an Inſtitution without Pre 
without Pre- ſentation, or Copy of it, was refuſed in 
1 5p e Court; albeit a Preſentation may be mad: 
rar: x — 1 but Proof muſt be made of it, 

Lid. 3 
Admiſſion, Inſtitution and Induction upon 
the Preſentation of a Stranger, is a good Mat 
ter to bar him, who had Right in an Ej ectiou 
Nrme, and to put him to his Quare Impedit, 
Sid. 221. Dr. Crawley*s Caſe. 

Evidenceas In Ejectment, the Defendant had a Leak 
to an Appro- of a Prebend made in tempore Hen. 8. and 


a nominal Prebendary thereof, founded it} 
the Cathedral Church of Lincoln. The Plain 
tiff claimed under Letters Patents from 

Kinzſ 
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King FamesI. and the Poſſeſſion was accord. 


ing co this Grant; and ic was a Queſtion, 


If they ought to ſhew how it came to the 
Crown: But the Poſſeſſion having gone with 
ic, the Court did preſume the Grant to 
King James to be loſt, and Judgment pro 
Quer, as in the Caſe of an Impropriation: 
Hales being Councel, it was inſiſted, the Im- 


| propriation was Preſentative till Ed, 4th's 


Time, and could not be appropriated with- 
out the King's Licence, quod Curia conceſſit, 
and he could not produce the Licence; yet 


| becauſe ic was enjoyed ever ſince Edward the 


Ath's Time as Appropriate, the Court did in- 
tend a Licence, and that the Patent was loſt 
before the Inrolment, and a Verdict accord- 
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ingly, P. 27 Car. 2, Coterels Cale. | 
[a Ejx&ment for a ſeveral Fiſhing: On Not Where con. 


guilty, if the Plaintiff derive a Title as high 
as the Abbies, he need not ſhew any Patent, 
or Derivation from the Crown; but the con- 
ſtant Enjoyment is ſufficient, unleſs one be 


D ſucd by the Crown. 14 Car. 2. B, R. Sir Gbr. 


Guiſe and Adams. | 

In Evidence to a Jury at Bar, the Defen- 
dint made Title by the Feoffment of the 
Lord M. to his Son in Law the Earl of C. 
on which there was no Livery nor Inrolment, 
but both lived together; but the Father was 


reputed Owner, and paid the Rates, and a 


Year after releaſed and confirmed to his Son 
and his Ieirs; and this Title was oppoſed, 
becauſe there was never any Inception of 


an Eſtate at Will, no Entry being proved by 


the Son after the Deeds made. But per Cur, 
3 5 the 


ſtant Enjoys 
ment goad 
Evidence. 


er ain: 
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What Entry 
ſhall be in- 
tended, and 
need not be 
proved. 


Extent of a 


Rectory on 
Elegit. 


Execution of Fieri facias for Part, Elegit was 


of the Church- yard, &c. diſtinct from other 


there is Glebe. 14. Car. 2E. R. Berry and 1 


Defendant 
not to give 
in Evidence 
a former 
Mortgage 
made by him- 
ſelf. 


Long poſſeſ. 


ſion. 


ved; whereupon the Plaintiff was nonſuited. 


of 1007, and other Lands appurtenant, que 


The Law of Ejectments. 


the Feoffment with future Conveyances is ſuſ. 
ficient, both living together, the Entry ſhall 
be intended, and need not be ſpecially pro. 


M. 20 Car. 2. B. R. Duzaſto r Ferom 


In Berry and Wheeler's Caſe in Ejectment, 
the Council excepted to an Extent, under 
which the Plaintiff claimed, becauſe after 


for the Whole, without mentioning any 
Thing levied by the former Elegit which re- 
Cited the Fieri facias, but was returned Nihil, 
ſed non allocatur. 2. It was further objected, 
That it appears, that more than a Moiety 
is extended: For it's ſaid, That the Defen. 
dant was ſeized of a Rectory, of the Value 


quidem Rectoria ſine terris Glebalibus is the 
Moiety. But per Cur, it may be underſtood 


Lands pertaining, and as long as the Ex- 
tent continues, it cannot thus be denied but 


Vihegler.s | | | 
In Ejectment, the Defendant ſhall not 
give in Evidence a former Mortgage or 
Conveyance made by himſelf, and there- 
fore in ſuch Caſes, it's left for him that 
hath the former Mortgage, to get himſelf 
32 Defendant before the Cauſe comes to 

tial. . | 

If an ancient Deed of Feoffment be ſhew- 
ed, but not Livery upon it, if Poſſeſſion 
have gone along with the Deed, this is good 
| Evidence 
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1 Evidence to a Jury to find Livery. 2 Rolls 
E Reb. 132. | | | 
ro- Fe Sch affirms the Matter in Iſſue, ought 


rſt co make Proof to the Jury; and when 
he Priories were ſuppreſſed, a Commiſſion 
ſſued, and a Certificate upon this, upon all 
heir Poſſeſſions, and their Values which be- 
Wonged to the Priories; and therefore it is Whether Par. 
ood Evidence in Iſſue, whether Land was cel of a Prio- 


725 Parcel of the Priory or not, that no mention 1 Favs by 

ny f it is in the Certificate. Lit. Rep. 36. — 7 

*5 | | Commiſſion. 
) : | 

d, ariance of the Evidence from the Declaration, 

| or what Evidence ſhall be ſaid to maintain 


the Iſſue. 


ue 

2 In Eject ione Firme, if the Plaintiff declares xo. by 

he pon a Leaſe made by two, and gives in two, and 
od vidence, that one of the Leſſors was Leſſee one was Leſ- 
er Nor Life, the Remainder to the other; this for for Lite, 


Remainder to 


5 4 material Variance from the Declaration, the ochier 


as much as this is only the Leaſe of the 
enant for Life. 2 Rolls Abr. 719. England and 
Ong. 9 5 | 
So if a Man declare a Leaſe by two, Leaſe by 
here one had nothing in the Land, and ſo two, where 
oid as to him; yet this is a material Vari- one had no- 
nce, id. ibid. So if a Man declare of a Leaſe og e 
de by Baron and Feme, and gives in Evi. 
ence a Leaſe made by the Husband only, 

is is a material Variance. 


v- So it is, if a Man declare of a joint By joint 
2N eaſe made by two, and it appeareth upon Leaſe, and ; 
2d e Evidence, That the two Leſſors were they are Te- 


nant in Com- 
Tenants mon. 
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Copartners. 


The Acres 
and Leaſe of 
a Moiety. 
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Tenants in Common, and fo ſeveral Leaſes; 
this is a material Variance. But otherwiſe it 
is, if it appear upon the Evidence, that the 
two Leſſors were Copartners, for this is one 
Leaſe being made by them. Cr. Fac. 166, 
Mantler's Cafe. | 

If the Declaration be of a Leaſe of Three 
Acres, a Leaſe of a Moiety in Evidence 
will not maintain the Declaration, for it is 
not the ſame Leaſe; but in Seebright*s Caſe, 


B. R. 40 El,and Cooper and Fr 2g Caſe, 
1 25 Ejectione Firme of 20 Acres, the 
Jury found him guilty of the Moiety, and 


Not guilty of the Reſidue, the Plaintiff ſhall 
have Judgment againſt, Plowden 224; Brake 
and Right's Cale. 1 

The Declaration in Ejectment was of a 


Fourth Part, of a Fiſth Part, in Five Parts to 


be divided; and the Title of the Plaintiff 
upon the Evidence was but of a Third Part, 
of a Fourth Part, of a Fifth Part in Five 


Parts to be divided, which is but a Thicd Part 


of that which is demanded in the Declara- 
tion: And it was ſaid, the Plaintiff cannot 


Verdict to be have a Verdict, becauſe the Verdict in fuch 
taken accord- a Caſe ought to agree with the Declaration; 


ing to the 


Title. 


Variance as 
to Time. 


but per Cur”, the Verdict may be taken accord. 
ing to the Title, and ſo it was. Qu. how the 
Habere fac Poſſiſſion in ſuch Caſe ſhall be 
executed. Sid. p. 229. Ablett and Skinner. 
The Plaintifi declares of a Leaſe made the 
14th of Januar), 30 El. Hab. from the Feaſt 
of Chriſtmas then laſt paſt, for Three Years, 
and upon the Evidence the Plaintiff ſhew- 
ed a Leaſe bearing Date the 13th of January 
5 b eodem 


kn, fin fand G 
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eodem ann. And it was found by Witnefles, 
that the Leaſe was ſealed and delivered upon 
the Land the 13th Day. Per Cur', Notwith- 
ſtanding this Variance, the Evidence is good 
enough to maintain this Declaration, for if a 
Leaſe was ſealed and delivered the 13th Day, 
it was then a Leaſe of the 14th. 4 Leon. p. 14. 
Force and Foſter. . 
The Plaintiff declared in Ejectment of Evidence of 
100 Acres of Land, and ſhewed his Leaſe in fewer Acres 
Evidence of 40 Acres. And it was urged, chan declared. 
That he failed of his Leaſe, for there was no 
ſuch Leaſe, as that whereof he did count. 
But per Cur, it is good for ſo much as was 
contained in his Leaſe, and for the Reſidue 
the Jury may find the Deſendant Not guilty. 
Cr. Elix. p. 13. Guy and Rand, and yet it is 
held, 2 Rolls Abr. 72. Brown and Ell. 

If the Plaintiff declare in Ejectment upon 
„ Leaſe for Years of Three Acres, and in 
e Evidence he ſhews but a Leaſe of a Moiety, 
rt this is a material Variance, for it is not the 
. fame Leaſe. Ejectione Firme of ſo many Ejedment of 
x Acces of Meadow, and ſo many Acres of Meadow:and 
h Paſture. Upon Not guilty, the Jury find a Paſture, and 
1: {MPcmile de Herbagio and Pannagio of ſo many 8 
d. Acres; the Queſtion was in Mbeeler and Toul- nk Fama 
je 's Caſe. Hard. 330. If this Evidence ſhall. 
92 maintain the Iſſue, the Court inclined it did 

not. Eje&ment doth lie of a Leaſe of Her- 

ne bage, and then by the ſame Reaſon the 
ft Plaintiff ought to declare accordingly, and 
rs, Herbage doth not include all the Profit of the 
w- oil, but part of it. 
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Joint-Leaſe 
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The Declaration was of a Joint-Leaſe iſ 


by Tenants in made by Two, and on Evidence it appears 


Common. 


they were Tenants in Common. By Three 


_ Juſtices againſt One, it is good. Cro. Fac. 166, 


 Mantle's Caſe, 83. 


Ejectment was of Lands in Oxenhope, and 
the Witneſſes upon Examination did ſwear 
there were "Two Oxenbopes, Upper and Ni. 
ther, without Addition; and upon this the 


Plaintiff nonſuited t York Aﬀizes. 
If a Man declare of a Leaſe made by Ba- 


Demurrer on 
Evidence. 


ron and Feme, and gives in Evidence a Leaſe 


made by the Baron only; this is a material 


Variance. | 
Note, The Day of the Filing of the De. 

claration in the Ejectment may be given 

in Evidence, where the Demiſe. is laid the 


ſame Term. Vide Syderfin, p. 432. Per Dyer; 
Caſe. © 


H Demurrer to the Evidence. 


It was held by all the Court upon Evidence 


to a Jury, Thgt if the Plaintiff in Eyect ion 


Firme, or other Action, gives in Evidence any 


Matter in Writing or Record, or a Sentence iſ 


in the Spiritual Court, (as it was in this Caſe) 


and the Defendant offers co demur thereupon, 
the Plaintiff ought co join in Demurrer, or 


waive the Evidence, becauſe the Defendant 


ſhall not be compelled to put a Matter of 
Difficulty to the Laygents, and becauſe there 
cannot be any Variance of a Matter in Wrt 
ting; but if either Party offer to demur upon 
any Evidence given by Witneſs, the other, 
unleſs he pleaſeth, ſhall not be compelled to 
| I | RE jo 
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join, becauſe the Credit of the Teſtimony 


is to be examined by a Jury, and the Evi- 
dence is uncertain, and may be enforced 
more or leſs. But both Parties may agree to 
join in Demiifter upon ſich Evidence, and if 
the Plaintiff produce Teſtimonies to prove 
any Matter in Fact, upon which a Queition 
ariſeth, if the Defendant admit their Teſti- 


monies to be true, he may demur: But in 13 the King's | 
the Caſe of the King, the other Party may Caſe. 


not demur upon Evidence ſhewn in Writing 
or Record for the King, unleſs the King's 
Council will thereunto aſſent. But the Court 
ia ſuch Caſe ſhall charge the Jury to find 
ſuch ſpecial Matter; but this is by Prerogative, 
who may waive the Demurrer, or take Iſſue 
at his Pleaſure. Cro. Elix. 751. Midlet and 
Baker, 5 Rep. 104. Baker's Cale. £20 

And in r Vit. p. 72. If the Plaintiff in 
Evidence ſhew any Matter of Record, or 
Deeds, or Writings, or Sentence in the 
Eccleſiaſtical Court, or any other Matter of 
Evidence by Teſtimonies of Witneſſes, or 
otherwiſe, whereupon Doubt in Law ariſeth, 
and the Defendant offer to demur in Law 
thereupon, the Plaintiff cannot refuſe to join 
in Demurrer, no more than in Demurrer on 
a Count, Replication, &c. and lo, ,« Converſo, 
may the Plaintiff demur in Law on the Evi- 
dence of the Defendant: But the King's 
Council ſhall not be inforced to join in De- 
murrer. A Demurrer to Evidence never de- 
nies the Truth of the Fact, but confeſleth the 
Fact, and denies the Law to be with the Party 
that ſhews the Fact. Ploud. Newis and Scho- 
laſtica's Cale. 
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Demurter to 
Evidence, 
what. 


Matter of 
Fact to be 
agreed. 
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If a Demurrer be upon the Evidence, the 
Evidence ought to have enter'd verbatim. 


. 


Prypurrtr ro For 


A Demurrer to an Evidence is, when the 
Party that doth demur upon it doth demand 


the judgment of the Court, whether the Mat. 


ter given in Evidence be ſufficient (admitting 
it to be all true) to find a Verdict for the 


Plaintiff upon the Iſſue that is joined between 


him and the Defendant. Paſch. 21 Car. 1. B. R. 
And when ſuch Demurrer is taken, the Plain. 
tiff and Defendant muſt agree the Matter in 
Fact in Diſpute between thein, other wiſe 


the Court cannot proceed to determine the 


Matter in Law, but there muſt be aj Yeni: 
de novo to try it, And the Judges of the 
Court cannot try a Matter of Fact in Que. 
ſtion upon a Demurrer to af Evidence, and 
cherefore the Plaintiff and Defendant mult 
agree upon it, and confeſs it, for elſe the 
Court will not proceed to deliver their Opi- 
tions touching the Matter in Law demurred 
upon. And upon the Demurrer the Juty 


| are to be diſcharged, and not to paſs upon 


the Trial, but the Matter of Law (in Que 
ſtion) upon the Demurrer is referred to the 


Judges. | Er, 5 
Matter in Law is not to be given in Evi- 


_ dence, and the adverſe Party may demur to 
ſuch Evidence. 3 H. 6. 36. 


In 
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in a Demurrer upon Evidence, the Party There muſt 
demurred unto may demand Judgment of the ee 2 
Court, whether he c__ to join in the De- — fw 
murrer or not; for if there be not a co. rer, or elſe the 
lourable Matter for to ground the Demurrer Court will 
upon, the Court will not force the Party to not force to 


join in it, but will over-rule it. 23 C.. Pin. 


Z. R. | | 

cke uſual Courſe is, when there is Demur- The uſual 
rer upon the Evidence, to diſcharge the Jury; an 
and if K be given ſor the Plaintiff, an 3 
to have a Writ of Enquiry of Damages; tho' Evidence. 
formerly when the Jury by che Demurrer 

were, iſcharged of the Iſſue, yet would aſſeſs The Jury to 
Damages conditionally if the Judgment ſhould aſſeſ Dama- 
be for the Plaintiff. Cro. Car. 143. Darroſe fen cdi. 
and Newbott, And fo it's ſaid per Reg, upon * 
Demurrer to an Evidence, the Court did di- 

tect the Jury who ſhould have tried the Iſſuſ 
if the Demurrer had not been to find Da- 

mages for the Plaintiff, if upon arguing the © 
Demurrer the Court ſhould give Judgment 

for him, Paſch. 23 Car. 1. For the Jury may 

conſider of the Matter of Fact which ſhould 

have been tried, if the Evidence had not been 

demurred unto. | _— 

Upon Evidence in Ejectment it was reſol- If the Plain- 
ved per Cur”, That if the Plaintiff in Evidence tiff ſhew any 
ſhew any Matter in Writing or of Record, Matter in 
or any Sentence in the Eccleſiaſtical Court, 5 
upon which a Queſtion in Law ariſeth, and 3 
the Defendant offer to demur in Law upon ſtion in Law 
it, the Plaintiff may not refuſe to join in ariſcth, and 
Demurrer, but he ought to join in Demur- pr Defendant 
rer, or waive his Evidence. So if the Plain- n : 
iff produce Witneſſes to prove any Matter in SW 
8 2 Pact, join. ; 
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So of a Mat- Fact, upon which a Queſtion in Law ariſeth, 


ter of Fat on if the Defendant admits their Teſtimony to 


which Law be true, there alſo the Defendant may demur 
ariſeth. . a x 
in Law upon it; but then he ought to admit 

the Evidence given by the Plaintiff to be true, 

and the Reafon is, becauſe Matter of Law 

| ſhall not be put into the Mouth of the Lay. 

gents. So may the Plaintiff demur upon the 

Evidence of the Defendant, nutatis hutandy. 

; 1 5 

King's Coun- But if the Evidence be given for the King 
gil ſhall not in Information, or any other Suit, and the 


be compelled Defendant offers to demur upon it, the King's 


to join in De- 


. Council ſhall not be compelled to join in De- 


murrer; but in ſuch Caſe the Court mJ di. 
rect the Jucy to find the ſpecial Matter, and 
upon this they ſhall adjudge the Law. But 
this is by the King's Prerogative, who allo 
may waive Demurrer, and take Iſſue at his 

leaſure. 5 Rep. 104. Baker's Cale, 

Demutrer upon Evidence cannot be for 

” a Thing which the Jury may know of their 

own Conifance. 1 Levin. 87. 

If there be a Demurrer to an Evidence, the 
Fact is to be returned upon the Record, and 
appear to the Court, ſo that they may de- 
termine whether the Evidence appearing be- 
fore them is ſufficient to maintain the Action, 

which if it doth, they thereupon give Judg. 

ment for the Plaintiff, if not, then for the 
Defendant. „ 5 

Vide Allen Rep. 18. Wright and Paul Pindar. 

As for Precedents of Demurring to the Evi- 

dence. Vide the laſt Part of Trials per Pais. 


Ex- 


IAKN — * „ 3 


„ ot Ree... 


Exemplification off a Verdict. 


A Verdict againſt one, whom either the 
Plaintiff or Defendant claims, may be given 
in Evidence againſt the Party ſo claimed. 
Comra, if neither claim under it. Hi. 1656. 
B. R. Duke and Lentzes. 5 

a Verdict paſs for Two Defendants, al- 
though by Default of one's not putting in Bail 
they may not have Judgment, yet they may 
exempliſy their Verdict, to give this in Evi- 
dence to another Jury. 2 Rolls Rep. 46. Den. 
nis and Bremblecot. : | 

In Eje&ment brought by a Reverſioner, or 
Debt upon the Statute of Tythes, Edw. 6. 
brought by a Proprietor of Tythes, after a 
Verdict at Law; the Leſſee or the preſent 
Proprietor, the Reverſioner of the Lands or 
Tythes, ſha!l have Advantage of the Verdict, 
and pive it in Evidence: And the Reaſons 
are, becauſe they cannot be immediate Parties 
to the Action or Suit, for that muſt be proſe- 
cuted by the Leſſee or preſent Tenant, and 
they may give in Evidence, as well as the 
Plaintiff himſelf. Hard. 2 Rep. 472. 
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| Ejettment of a Manor to be brought. Of « 


Ele jo find an aftual Ouſter on bim ths 
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CHAP. XI. 


| Rules for e of ſhecial Verdict. 


Eſtoppel found by the Fury, and bow the 
fa ad What is a Er Faru de 
taneen the Declaration and Verdict. Of Pri. 
ority of Poſſeſſion, Where the ſpecial Con · 
cluſiou of the Verdict ſhall aid the Imperfe. 
(tons of it. Where, and in what Caſes, 
the Verdict make the Declaration good, 
Verdict ſpecial taken according to Intent, 
Difference where the Verdiòt concludes ſpeci. 
ally on one Point, and where it concludes in 


general, or between the ſpecial Concluſun 
f the Fury, and their Reference to the 


Court, Circumſtances on a ſpecial Verdict, 
need not be preciſely * Where th 
Judge, are nat bound by tha Concluſion g 
the Fury. Of Certainiy and Uncertainty in 


4 ſpecial Verdict. Of the finding Quo ad 


reſiduum, Certainty or Uncertaimy in Re 


„ Cote my 
ference to Acres, Pariſbes, Vills, Place, 9 
28 72 talen by Parcels. How * 


Verdict, on other Leaſe or Date than is d. 
clared upon, which ſhall to be good or not. 

the Furies finding Parcel, Where Verdict ſhui 
be good for Part, and void for the Refidut 
The Time of the Entry of the Plaimiff" 
Leſſor, where material. There the Fun 


had 


The Law of Ejectments. 
| bad the Right. Prout lex poſtulat, Gow 
to be underſtood, Where, and in what Caſes, 
ſpecial Verdict may be amended. e 


A General Verdict. 


F at a Trial at Bar there be Matter in 
Law, and the Judges agree to it, and ſo 


the Jury do not find it ſpecially, but give a 


general Verdict, the Judgment fhall be ac- 


| cording to the Verdict, and cannot be ſtay d. 


I Bulſtr. 118. Platt and Sleep. 

Ejectment of Seven Meſſuages foe Ten- 
mentis, is ill aſter a general Verdict; and it's 
ill on Demurrer; but this might have been 
helped by taking Verdict of either. So it is 
where Ejectment is de Meſſuagio & Tenemento, 
it's ill after a general Verdict, 2 Keb. 80, 82. 


Burbury and Yeoman. In this Cafe the Verdict 


was general for the Plaintiff for the Meſſu- 
ages, and Non Culp' for the Tenements, it 
ſeems it had been good. But Hales Chief 
Baron refuſed to allow of ſuch finding in 
the Home Circuit. And it was faid by the 
Court, as this Caſe is, the Plaintiff may not 
aid himſelf per releaſing of Part, as perhaps 


he might, had there been Lands alfa in the 


Declaration. 295 Meſwme Caſe. 


But firſt, I ſhall ſet down Two or Three Council to 
ſubſcribe the 


Things abſervable as Rules or Directions of 
= Court, in reference to ſpecial Ver. © 
icts. 


are ſingle, and not complicated, and no 
P 4 ſpecial 


lt was made a Rule of Court, That in Special Vets 
finding of ſpecial Verdicts where the Points diet 
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Deeds in hec 


verba. 


Attechment 


againſt the 


Deſendant, 


becauſc he 
would not 
bring in his 
Evidences. 
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ſpecial Concluſions; the Council, if requi- 


ed, ſhall ſubſcribe the Points in Queſtion, 


and agree to amend the Omiſſions or Mi- 


ſtakes in the mean Conveyances according to 


the Truth, to bring the Points in Queſtion 


to Judgment. It was likewiſe order'd in 
Roll's Time, That the unneceſſary finding of 
Deeds in hc verba upon ſpecial Verdicts, 
where the Queſtion reſts not upon them, 
bur are only derivative of Title, ſhall be ſpa- 
red and found briefly according to the Sub- 


| ſtance they bear in reference to the Deed, be 


it Feoffment, Leaſe, Grant, c. 

Note, In 2 Rolls Rep. 331. An Attachment 
was awarded againſt the Defendants, becauſe 
they would not bring in their Evidence for 
to have a ſpecial Verdict in Eject ione Firme 
and this by the Courſe of the Court, becauſe 
there is no other Remedy. 


Entry, Demiſe, and Ejectment, found by 


ſpecial Verdict. 


Et qd idem T. K. intravit in tenementa in- 


Fraſcript“ fuit inde ſeit” prout Lex. poſtular” qd 
idim |. K. fic inde ſeit exiſten poſtea ſeilt” vice- 


{imo die præd menſis Oftob” Anno decimo fexto ſu- 


pradifr” dimiſit prefat' G. C. tenementa illa cum 
pertin in narratione præd mentionat” habend & 


. 


jencad” tenementa illa cum pertin ead G. . a 


Veſto Santti Mich. Archang* tunc ult preterit 


ſq; fruem &. terminum quinq; Annorum extunc 
5 20 . 5 Ju 
prox' ſequin” & plenarie complend & finicnd”, 
ac qd virtute ejuſdem dimiſſioni idem G in te- 
nementa illa cum pertin intravit & fuit inde poſs 


exiſt en 


ſfronar q4 ipſe prafat G. fic inde polſeſſihnat 
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exiſten prædict F. G. poſt ea ſel” eod” 20 die 
Oclob' Anno decimo ſeto ſupradict'ꝰ in ead tene. 
menta cum pertin in & ſup” poſſeſſionem inde in- 
rravit & ipſum a firma ſua prædict ejecit, Sed 


utram, Oc. 


As to the Rules of ſpecial Verdict. 


Eſtoppels, which bind the Intereſt of the Eſtoppels 
Intereſt of the Lands, as the taking of a found by the 
Man's own Land by Deed indented, and the Jury. 
like being ſpecially found by the Jury, the 
Court ought to judge according to the ſpe- 
cial Matter; for the Eſtoppels regularly muſt 
be pleaded, and relied upon by apt Conclu- 
ſion, and the Jury is ſworn ad weritatem dicen- 
dam; yet when they find weritatem factu, 
they purſue well theit Oath, and the Court 
dught to judge according to Law. So may 
the Jury find a Warranty, being given in 
Evidence, tho” it be not pleaded, 10 Rep. 97. 
ide ſupra tit, Evidence, And if the Jury 
nd the Truth, the Court ſhall adjudge it to 
de a void Leaſe. Vide Cro. Eliz, 140. Sutton 
and Rawlins's Caſe. 2s 2 
In Ejedtment, if it appear by the Record priority of 
pf a ſpecial Verdict, that the Plaintiff had Poſſeſſion 
riority of Poſſeſſion, and no Title be pro- where a 
ed for the Defendant, the Plaintiff ſhall £92 Title. 
ave Judgment, as in Coryton's Cafe. J. Hib- 
in was ſeiſed in Fee of the Lands in Queſtion, 
nd by his Laſt Will deviſeth unto A. H. Leſſor 
di the Plaintiff, if my Son T. H. happen to 
we-no Iſſue Male after the Death of my 
Vife; and if he have Iſſue Male, then 51. 

o be paid to A. H. The Deviſor died ſeiſed, 
leaving 
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218 The Law ok Sjectments. 
rp leaving Iſſue, 7homes, who had R. Iſſue Male. 
„ Anne the Wiſe of the Deviſor ſurvives him, 
14k and after dies; and they find that A. andi 
Elix. were Siſters and Coheirs of the ſaid R 
the Iſſue Male, who died without Iſſue, 
And they found the Entry of the Leſſor © 
the Plaintiff, and the Leaſe to the Plaintif 
prout in the Declaration; and that the De. 
Ah fendant as Guardian to A. and Eliz. oufted 
10.08 . bim. The Points in Law in this Caſe were 
WH: nat argued, becauſe it appears by the Re. 
Mr cord, that the Leflar had Priority of Poſſeſ 
ſion, and there is not any Title found far 
the Defendant: For though it be found tha 
bl A. and E. were Coheirs to the Iſſue Male 
Fw” | that is to no Purpoſe, becauſe it was not founi 
that they were Heirs of the Deviſor; ant 
the Eſtate Tail (admitting it were ſo) appear 
to be ſpent by the Death of Thomas Hibly 
without Heir Male, and ſo they had no Ti 
tle; and then the Priority of Poſleflion on 
| gives a good Title to the Leſſor of the Plai 
tiff againſt the Defendant and all the Worl 
x beſides, but only againſt the Heir of the L 
viſor. 2 Sanders 112. Allen and Rivington. 
In Bateman and Alen's Caſe there was i 
cial Verdict in Ejectment, ſed utrum the Ent 
of the Defendant upon the Matter be law 
or not, they pray Advice. And if che En 
try were lawful, the find for the Deſenda 
if not, &c. Now foraſmuch as in all ti 
Verdict it is not found that the Defendat 
had the primer Poſſeſſion, nor that he e 
ter'd in the Right, or by the Command « 
any who had Title; but it is found he e 
ter'd upon the Poſſeſſion of the Plaintiff wil 
ED - 0 
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out any Title, his Entry is not lawful, and 
the Plaintiff had good Cauſe of Action 
againſt him, wherefore the Plaintiff ſhall 
recover, and ſo held all the Court; where- 
fore they would not hear any Argument as to 
Matter of Law. But if the Concluſjon of 
the Verdict had been /, &c. whether the 
Entry of Hill and his Wife were lawful or 
not, then the Judgment ſhould have been 
upon Matter in Law; for that it ſhould be 
intended that the Defendant had Title, if 
the Leſſor of the Plaintiff had no Title, and 
that the Plaintiff had not Cauſe of Action, 
but now not. Craw and Ramſey, Vide infra, 


Cro. El. 437. Bateman and Allen. Plo. Neruvs 


& Scholaſtica. | 815 
Special Verdict finds I. B. ſeiſed, and de- 
viſed the Reverſion of all Meſſuages (ex- 


cept in D.) to the Heirs of the Deviſor, and 


that Ta. B. was Brother and Heir, and en- 


ter d and leaſed to the Plaintiff till the De- 
lendant ejected him, and have found no Ti- 
tle for the Defendant: Now being there is no 
Title found far the Deſendant, nor of what 
Land this Ejectment was, (viz. That it was 
not of that deviſed before the Verdict, is im- 
22 and other wiſe the Plaintiff muſt have 
ad Judgment upon the prior Poſſeſſion. 

In Craw and Ramſey's Cale, 2 Yew. 3. the 
Jury find that Patrick, who was the Iſſue born 
in England, enter'd and was ſeiſed, but that 
he, Aune Dom. 1651. did bargain and fell, 
viriute cujus the Bargainees were ſeiled grau 
Lex poſtulat, and then bargained and ſald it 
in 1662, Wild and Archer were of Opinion, 
That the Plaintiff eould not have Judgment 

upon 
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upon that Verdict, for that they and their 
Bargainees ſeiſed prout Lex poſtulat; but they 
find the Defendant enter'd, and ſo the primer 
Poſſeſſion is in him, which is a good Title 
apainſt the Plaintiff, for whom none is found, 
ic being not found that Parrick enter'd. 
But Tirrel and Vaughan ſaid, It ſhall be in- 
tended that Patrick enter'd; for a Verdict 
that leaves all the Matter at large to the 
Judgment of the Court, will be taken ſome- 

Intendment, times by Intendment, as well as where the 

Jury conclude upon a ſpecial Point, Cro. 
Fac, 64. The Jury find an Incumbent re. 
ſigned, it ſhall be intended the Reſignation 
was accepted. So Hob. 262. And where 

p out Lex po- they find the Bargainees ſeiſed prout Lex po- 

frulat. . eulat, that doth not leave it doubtful, whe- 

ther ſeiſed or not ſeiſed, but whether by 

If the Defen- Right or by Wrong, for Seiſin muſt be taken 

danthath pri- as found expreſly, neither do they find any 

| 1 other in Poſſeſſion; yet however, if the De- 
no he fendant had primer Poſſeſſion, he ſhall not 
adoment if have Judgment, if no other Title be found 

Judg 

no other Ti- for him, as in Cro. Car. 57. Hern and Allen. 

tle be found The Husband makes a Feoſſment in Fee 

for him. with Warranty, and takes back an Eſtate to 
him and his Wife: for their Lives, &c. The 
Husband dies, the Wife enters; the Queſtion 
was, If the Entry of the Wife ſhall remit to 
the Eſtate-Tail ? But the Jury find the Huſ- 
band was ſeiſed prout Lex poſtulat, but no Entry 
by him; and no Remitter can be wrought 
without an Entry. 2 Bulſt. 31, 32. SR 
EjeGione Firme of the Rectory of M. of the 
Leaſe of Henry Fowler, and that the Leſſor 
was preſented by the Lord Windſor upon 
8 2 HT | De- 
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Deprivation of A. L. Upon Evidence it ap- 


peared, That the Advowſon was the Inheri- 
tance of the Lord Windſor, who granted the 
next Avoidance thereof to Dr. G. The 
Church became void. Fowler, Father of 
Henry, by Simony procures Hen to be pre- 
ſented, who was inſtituted and inducted; 
and ſo the King preſented A. L. who was 
afterwards deprived. But Ten Days before, 
Richard Fowler procures a Grant of the nexc 
Avoidance to J. S. and procures F. S. to 


preſent Heury Fowler. Per Cur, his Preſenta- 


tion is meerly void, he being diſabled ever 


after to take the ſame Place; and every one 


who is in Poſſeſſion hath good Title againſt 
him and his Leſſee, ſo as the Plaintiff cannot 


maintain this Action. Cro. Fac. 533. Booth 


and Ricb. Potter. | 


If the Plaintiff hath not Title according | 


to his Declaration, he cannot recover, whe- 
ther the Defendant hath Title or not, and 
whether he be a Diſſeiſor or not; as where 
an Infant makes a Leaſe at Will, who enters 
and ouſts the Plaintiff, and the Plaintiff 
brings Ejectment. Vide 1 Leon. 211. Cotton's 
Caſe. __ 

Eject ione Firme was brought upon a Leaſe 
made by Roan of the Rectory of, &. Spe- 


cial Verdict found: Gliver put in a Caveat to 


the Biſhop in the Life of the Incumbent; 
the Incumbent dies, aud aſterwards by the 
Preſentation of Mantle, Morgan was inſti- 
tuted. And after Vingfeild preſents Glover, 
who was inſtituted and inducted; and alter 
the King preſents his Clerk Roan, who was 
inducted ; and after Morgan was inducted ; 

an 
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Declar' on 
Five Vears, 
| Jury found 
ut Three 
Years, 
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and after Roan enters, and lets to the Plain. 
tiff, who upon the Entry of the Defendant 
brought his Action. Now Morgan was in- 
ſtituted, and after Glover was inducted, which 
was void; but by that he had the Poſſeſ. 
fion, and afterwards Roan the Preſentee of 
the King is inducted; and after Morgan is 
inducted; and after Roan enters, and Glowy 
enters upon him: The Queſtion was, Who 


had better Poſſeſſion, Roan or Glover ? 
Per tot Cur, Roan had the better Poſſeſſion, 


if it be admitted that the King had not any 
Title to preſent; for though Glover had the 
firſt Poſſeſſion, yet his Poſſeſſſon was defeat- 
ed by the Induction of Mogan, who had 
the true Right; and then when Roan enters 


upon him, he had the firſt Poſſeſſion, and 


better Right againſt any other præter Mor. 
gan, and by Conſequence the Action will lie 
by the Leſſee of Roan againſt Glover. Moor 191. 
Hitt born and Glover, 
Ejectment, and declares upon a Leaſe for 
Five Years; and upon Not guilty, the Jury 
finds that the Leſſor of the Plaintiff had on- 


ly a Term for Three Years, & ſi, &c. Hale 


and Wild held this Verdict to be againſt the 
Plaintiff, for the Judgment ſhall be, That the 
Plaintiff ſhall recover Terminum ſuam prediff, 


which is Five Years, and the Leſſor's Intereſt 


doth not continue fo long: And perhaps the 


Defendant may be him in Reverſion after the 
Three Years ended, and then by this Means 


the Leſſor of the Plaintiff ſhall recover the 
Land for Two Years more than he had 
Right to hold it. 2 Levin, Roe werſus Wil. 


4 On 


liamſon. 


On ſpecial Verdict it was found that ic 
was Copyhold, Parcel of the Manor of 5. 
demiſable for. Three Lives, and that by the 
Cuſtom of the Manor the firſt Name in 
the Copy ſhould enjoy it during his Life, & 


ſic ſucceſſive 3\ and that the Lord A. granted it 


by Copy to Alice N. R. V. and J. V. her 
Sons for Three Lives; that R. N made Waſt 
in cutting down Timber- Trees. Lord 4. 
ſeized it, and granted it by Copy to the 
Leſſor of the Plaintiff for his Life, and after 
licenſed him to let Tenements imfre ſeripr* 
in quibus, & c., for Five Years, if F. the Leſ- 
for of the Plaintiff fo long lived; that he let 
to the Plaintiff for Three Years, who erter'd, 
and the Defendant ouſted him. Et # ſuper 
foram, &c. per Cut, inaſmuch as it is a 
Leaſe made to the Plaintiff, and no Title 
at all appears for the Defendant, but that he 
enter d upon the Plaintiff's Poſleflion, and 
not by Command of any who had Right, 
although there were ſome Matter between the 
Plaintiff and the firſt Copyholder, yet Judg- 
ment ought to be pro Quer. Cro. Tac. 436. 
Morledge and Benbury. 
So in Powel and Goodard's Caſe, Trin. 
21 Cay. 2. B. R. in Ejedment, ſpecial Verdict 
finds . G. ſeiſed in Fee, and deviſed that 
P. and J. G. ſhould be Truſtees, and take 
the Profits till the full Age of H. G. whom 
he makes his Heir. V. G. doth authorize his 
Feoſſees to ſell ſo much of his Lands ſor Pay- 
ment of Debts and Funeral Charges as in 
their Diſcretions ſhall ſeem meet. The Feot- 
ſees for 80 J. Leaſe for 99 Years to begin 
after the Death of R. G. and his ”"_ to 
| | res, 
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Priority a ſuf. 


ficient Title. 


The Law of Ejectments. 
Three, One whereof is Leſſor of the Plain. 
tiff: It was found at the Time of the Sale, 
that all the Debts were paid. » Per Cur”, the 
Fee being given away from the Heir of the 
Deviſor, Priority of Title is a ſufficient Pol. 
ſeflion, unleſs ſome Title be found for the 
Defendant ; and primer Poſſeſſion is good 


where neither Party hath Title. And in this 


Caſe the Leaſe was adjudged void, the Try. 
ſtees not being enabled to ſell farther than to 


ſatisfy Debts. 


Where pri- 
mer Poſſeſſion 
makes a Dif. 
ſeiſin. 


In Wals's Caſe, Stiles Rey. 291. ſpecid 
Verdi& was on a Copyhold Cuſtom, the pri- 


mer Poſſeſſion will make a Diſſeiſin, if the 
' Cuſtom be not well found. It was not found 


in chat Caſe that the Land was demiſable 
according to the Will of the Lord, and 6 


it may be Free Land, and the Cuſtom did 


not extend to it; nor is it found that the 


Parties to whom the Letter of Attorney 


was made to ſurrender, were cuſtomory Te- 


nants, and then the primer Poſſeſſion by the 


In Ejectment, 
prior Poſſeſ- 


ſion a good 


Title againſt 
the King's 
Preſentation, 
not ſo in a 
Quare Impedit. 


Defendant will make a Diſſeiſin; and Judg. 
ment pro Quer. | 
In Ejectment, prior Poſſeſſion is a good Ti: 
tle againſt the King's Preſentation, but not 
ſo in a Quare Impedit; for there the Incum- 
bene ought (although Defendant) to make a 
Title againſt the King's Preſentation with. 
out Title, as is the Book 7 H. 4. 31. but il 
the Incumbent be in by Entry of his own 
Head, without Preſentation, it is not ſuffi 
cient in either. 1 Keb. 503. Brown and 
Spencer, 1050 
3. The 


am 5a p Bw A _— aA. av. 9 * 


The Taw of Ejectments. 


3. The ſpecial Verdict is good, Si conſtare 
poterit, that it is the ſame Place and the 
fame Land in the Declaration mentioned, 


the though the Jury find not that it is the ſame 
ol- Land in the Declaration mentioned, yet if 
the they find the Entry and Ejectment accord- 
od ing to the Declaration, it is ſufficient; and 


this therefore the Miſtake of a Letter, or Addi- 


ru. tion of a Word, ſhall not huit the Verdict, 
1 108 s- conſtare poterit, G c. Siderf, p. 27. Hoare 
k: 

4. In many Caſes the ſpecial Concluſion 
of a ſpecial Verdict ſhall aid the Imperfe. 
ctions of it. If the Jury find a ſpecial Ver- 
dict, and refer the Law upon that ſpecial Mat- 
ter to the Court, although they do not find 
any Title for the Defendant, which is a colla- 
teral Thing to the Point which they refer to 
the Court, yet the Verdict is good enough; 
tor all other Things ſhall be intended, ex- 
cept this which is referred to the Coutt. As 
in Ejectment, if the Plaintiff declare upon 


ſpecial Verdict and Matter in Law upon a 
Power of Revocation of Uſes by an Inden- 
ture and Limitation of new Ules, and then 
a Leaſe for Years made to the Plaintiff by 
the Leſſor in the Declaration, and another 
in which there is a perfect Variance. But 
they conclude the Verdict, and refer to the 
Court, whether a Grant of a new Eſtate. 
found in the Verdict be a Revocation of 
the firſt Indenture or not? The ſpecial Con- 
cluſion ſhall aid the Verdict, ſo that the 
Colirt Eannot take Notice of the Variance 


2 "Bp 


although it be not found expreſiy; and al. 
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$ conſtare Po- 
terit, that it 1 
the ſame Land: 
it is good 


The ſpecial 
Concluſion of 
a ſpecial Ver- 
dict ſhall aid 
the Imp* fe- | 
&ions of it. 


a Leaſe made by A. and the Jury find a 
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between the Leaſe in the Declaration and 

the Verdict, becauſe the Doubt touching 

the Revocation is only referred to the Court. 

And although they refer to the Court, whe- 

ther this be a Revocation of the firſt In- 

entute, and not of the former Uſes, or Li. 

mitation of new Uſes, at it ought to be; yet 

in a Verdict this is good, for their Intention 

appears. But where the Jury find ſpeci. 

Wherethe ally, and furthermore conclude againſt Law, 

Verdict is the Verdict is good, and the Concluſion is 

good, and the ill, and the Court will give Jugment upon 

Concluſion ill. the ſpecial Matter, without having Regard 

to the Concluſion of the Jury, 5 Rep. 97. 

Litt, Rep, 135. 2 Keb. 362, 412. II Rep. 10. 

Diverſity be- Hor 105, 269. So note this Diver ſity be- 

between a ge- tween a ſpecial Concluſion of the Jury and 

neral Conc u- Reference to the Court, and a general Con. 

ſion and a ſpe- clufion and Reference to the Court, A pre- 

cial Conclu. Ciſe Verdict may make the Declaration good, 

_ „ Which otherwiſe would be ill, as the Decla- 

e ration is of Lands in Sutton Coefeild ; and 
dict may g 5 5 » 

make the De. the Verdict finds the Lands in Sutton Cole. 

claration feild, and the Deed is of Lands 1 parus 

good, Sutton infra Dominium de Sutton Colefeild ; ſo 

neither the Veidict nor Deed agree with 

the Declaration for the Vill where the Lands 

lie, therefore no Judgment ought to be gr 

ven. Bur per Cur?, the Verdict finding Seiſin 

de infra ſcript” Meſſuag, that is, quaſi an expreß 

Averment; and finding that Sutton Cocfeild 

and Suiten Celefeild & parva Sutton infra 

Deirium Sutton Colefeild, are all one, and 

that they be all in one Pariſh, and his 

being in a Verdict when the Jury found 

£71d dedit teuementa infra ferip” by Name oY 

: | eech 


Intent. 


% ˙· Bad hs 


The Law of Ejectments. 


Deed, ſhall be intended all one. $0 it's aided 
by the finding of the Jury, who find exprefly 
that the Biſhop dedic Tenementa infra ſcript” 


Cro. Fac. 175. Ward and Walthow, Flv. p. 101. 


Meſme Cafe, 


5. The Judges are not bound by the Con. Leaſe. 


cluſion of the Jury, as in Ejectment on a 
Void the Jury find Leaſe, that if che Entry of 
the Daughter was not congeable, the Defen- 
dant is guilty. Now the Judges are not bound 
by the Concluſion of the Jury, but may 
judge according to Law, as 10 Ed. 4. F. Jo. 
Treſpaſs was brought againſt the Lord for 
diſtraining; the Jury found for the Plain- 
tift: But becauſe the Statute of Marlbridge is, 
non ideo puniatur Dominus, &. the Court 
ſhall adjudge for the Defendant. So is the 
Rule in Plowd. Com. 114. v. When the Ver- 
dict finds the Fact, but concludes upon it 
contrary to Law, the Court ſhall reject the 
Concluſion, as in Amy Townſend's Caſe, The 
Jury find preciſely that the Wife was remitted, 
which was contrary to Law; for their Office 
is to judge of Matters of Fact, and not what 
the Law is. So if the Jury colle& the Con- 
tents of a Deed, and alſo find the Deed in 
hec verba, the Court is not to judge upon 
their Collection, but upon the Decd it lelf. 
Moor, p. 105. Lane and Cooper. | 
And yet the Court is ſometimes bound by 
the Conciuſion of che Jury; as in Ejectione 
Firme of one Acre, the Jury find the De- 
tendant guilty of one Moiety, and a ſpecial 
Verdict for the Reſidue, and conclude it che 
Court ſhall find him guilty of all, then, Cc. 
The Plaintiff cannot have Judgment upon this 
| CE 2-7 for 


Verdict to be. 


dict. 
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for a Moiety, if the Court ſhall not adjudge 
him guilty of the whole for the ſpecial Con- 

cluſion cited. 1 Rolls Rep. 429. 

6. Special Verdict ſhall be taken accord. 
taken accord- ing to Intent, and the Court muſt make no 
ing to Intent. more Doubts than the Jury does, the finding 
Matter of Fact being only the Jurors Office, 
as 5 Rep. Goodales's Cale. The Doubt was, 
whether the Payment of 1001. with Agree- 
ment to have ſome Part of it back again, 
were ſufficient upon a Condition to defeat 
the Eſtate of a Stranger? The Court regard- 
ed not that there was no Titie found for 
tlie Party that made the Entry, whereupon . 
When the the Action was brought. Ejectione Firme 
e Sree was brought by G. againſt /. Upon Not 
3 . = guilty, the Jury concluded their Doubt up- 
Point, the ON Performance of a Condition by Pay. 
Court ſhall ment of Money by Sir F. P. to one Ir. 
doubt of no but yet, in making up their Verdict, they 
more chan the had given the Poſſeſſion to the Plaintiff by 


Jury doubrs; Leaſe, and laid the Entry upon him by I. 


Secus where 


it concludes Without any Title under Sir J. P. but that 
8 Gene- Was included, and lo not regarded. Hen. 55. 
ral. 262. 


Gegeral Con. 7. But if the Jury conclude upon the Ge- 


cluſion de. neral, whether the Defendant's Entry were 
_ * lawſul or not; which is all one, as if they 
brite 3 had reterr'd to the Court whether he be 
guilty or not. This depends upon all the 

Points of the Verdict indifferently, that may 
prove him Guilty or Not guilty, Hob. 262, 
So is Ceftlc and Hubs Cafe, Cro. Jac. 22. 
The Verdict was on the paſſing by Let- 
ters Patents, and the Jury found, that if 
they were gocd Letters Patents, then _ 
| | x the 
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the Defendant, otherwiſe they found for 
the Plaintiff, and they find no Title for the 
Plaintiff. But it is intended, there is a ſuf. 
ficient Title found for the Plaintiff, unleſs by 
this Patent it be deſeated and avoided; ſo 


that if the Jury be ſatisfied that the Plain- 


tiff hath any good Right by any other man- 
ner of Title, the Court ought not to doubt 
thereof. 


Hiw and in what Caſes ſpecial Verdicts ſhall 
be taken by Intent or Preſumption, and what 
Things ſhall be ſupplied. 


I deviſe all thoſe my Lands in Shelford, cal. 
led Somerby, to V. in Tail, Remainder over: 


And it is not found per Verdict that thoſe 
Lands in the Action are called Somersby, But 
per Cur'; For as much as the contrary is not 
found, it ſhall be intended that he had not 
other Lands in Shalferd than thoſe which 
were called Somersby, though that Name be 
not at ficſt given them; for it was, I deviſe 
all my Lands in SHalford to his Wite for Life, 
and the Remainder in Tail,] prout ante, Cro. 
Elix. 828. Peck and Channel, 

It ſhall be intended, that the Reverſion 


continues in the Party; as if a ſpecial Ver- 


dict find that A. was poſſefs'd for Years of 
Land, and that the Reverſion in Fee was in 
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B. and that A. devile the Term to C. aſter Reverſion 
the Death of M. whom he makes his Execu- ſhall be in- 
tor, and dies, and 4. enters, and during his tended to con- 


Life, C. after releaſeth his Poſſibility to B. nue. 


and it is not found that the Reverſion con- 
tinued in B. at the Time of the Releaſe ; yet 
oe CEN it 


_ 
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it ſhall be intended to continue in him in a 


Verdict, it being found to be once in him 
by the fame Verdict before. E. 13 Car. 1. 


B. R. ee and Trumper. 
Where a Life ite hall be intended to be in Being 


mall be in- though not found, as was Fretzvil and Moli- 
mph " be „ex s Caſe. If the Jury find the Title cf 
9 the Plaintiff to be under one, who was Leſſee 
for Life, and they find the Eſtate for Lite, 

but do not find the Tenant for Life is alive, 

the Life ſhall be intended and ſüpplied, the 
Concluſion and Reference to the Court being 

upon other Matter. Special Verdict in Eject- 

ment found, that 7. F. was deprived by the 

| High Commiſſioners of a Benefice, and it 
Jury find Fir- is found in this Manner: That ſuch Per. 
zute Literar ſons authorizati virtute Literar” Patent” Elix. 


. Reg, and it is not found that the Letters Pa- 
der Seal. cents were under the Great Seal; yet this 15 


good, and ſhall be intended in a Verdict. 
Tr. 12 Car. 1. B. R. Allen and Naſb. | 
In Fjectment, the Verdict was on a Pro- 
Liſo of Revocation of Uſes, That it ſhould 
be lawful for the Covenantor, being in per- 
fect Health and Memory, under his Hand 
and Seal, and by him delivered in the Pre-. 
ſence of Three credible Witneſſes, Cc. It was 
agreed, That though the Verdict do not find 
the Covenantor was in perfect Health and 
| Memory, yet that was well enough, for it ſhall 
Wat ſhallle be preſumed except the contrary were ſhew- 
e . un- ed, and fo for the Preſence of credible and 
oe buy. lufficient Perſons; otherwiſe if it were in the 
d. Prelchce of ſufficient Subtidy-Men. Hob, 312. 
En Kibbet and Lee. | | 


l 
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If the Jury find that F. was ſeiſed in Fee, 
and deviſed the Land to F. D. although they 
do not find the Land was held in Socage, 


yet that is good; for this {hall be intended, it 


being a collateral Thing, and it being the 


moſt common Tenure. 


If the Jury find that 7. S. was ſeized in Deviſe. 


Fee, and made his Will in hæc verba, and that 
he afterwards died ; aithough they do not find 
he died ſeiſed, yet it ſhall be intended he died 
ſeiſed, and ſo good. But, 

If the Jury finds the Words of the Will, 
and yet do not find the Will, the Verdict is 
not good. | 


And if the Jury find a Bargain and Sale, Bargain and 
and a Fine, and do not mention Inrolment Sale. 


or Proclamations, it ſhall not be intended. 
Hob, 262. 


In Ejedlione Firme the Verdict finds that Extent. 


E. D. the Leſſor and Coniſor, was ſeiſed in 
Tail of the Manor of B. at the Time of the 
Recognizance, and that this Manor was 
delivered in Extent; but he doth not ſay 
that the Lands in the Declaration were 
Parcel of the ſaid Manor, and ſo it's not 
found that this Land was delivered in Ex- 


tent, and then the Defendant had no Title. 


Per Cur', It's not material, it ſhall be intended 
in a ſpecial Verdict, otherwiſe there is no 


Cauſe of a ſpecial Verdict. Cro. Car. 458. 
Cleve and Vere. | | 


It was objected in Corbet and Stones's Caſe, 
P. 1653. B. C.) The Jury nd that after a Fine 
evied, and before the Ejectment, the Inte- 
reſt of M.C. F. B. and K. B. of the Lands 


in Queſtion, c:m2 to the Leſſor of the 


Q 4 Plain- 
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That the In. Plaintiff, but ſhews not how, But per Cur, 
tereſt of the jt is good enough, for when the Jury finds 
Lands Celler, the Intereſt comes to the I efſor, the Court 
bur ſnews not intends all Citcumſtances that ſhall conduce 
how, to thit Fact; for the Court doubts not when 
the Jury doubts not. 4 Rep. 65. Fullwood's 

Cate, | bs 
The Jury find that 7. C. came before tire 
Recorder of London and Mayor of the Sta- 
ple, and acknowledged himſelf to 7. R. in 
200 J. Exception was taken, that there was 
Crature, uo finding of any Statute there; for it was 
5 fohnd that this was ſecundum formam Statuti, 
and that it was by Writing. But per Cor' it's 
good enough, for all Circumſtances ſhall be 

- intended. Nen. . 
In a ſpecial And there is another Rule in our Books 
Verdict all purſuant to this laſt, in a ſpecial Verdict 
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il 1 the Circumſtances ſhall be intended, or in 
fſfmall be in 2 ſpecial Verdict the Circumſtances of every 
i. tended. Thing need not to be fo ſtrictly found as in 
| Pleading. As in Eje&ment, the Jury found 
'R he delivered the Leaſe upon the Land, but 
j found not that he had enter'd and claimed, 
Y Cr. Elix. 167. Willis and Fermin. And in 
1 Goodall Caſe, 5 Rep. it was reſolved, That 
0 all Matters in a ſpecial Verdict ſhall be 
10 intended and ſupplied, but only that which 
Fl the Jury refer to the Conſideration of the 
14 Court. 
5 Alſo in Molineux's Caſe, Cro. Fac. 146. it 


N 
2 — 1 


was excepted to a ſpecial Verdict, That the 

A Life. Life of B. who was Tenant for Life, and 
| the: Leſſor in the Action, was not found. 
But per Cur”, it ſhall not be intended that ſhe 

is dead, unleſs it be found. And in * 

N ä cla 
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cial Verdict, all neceſſary Circumſtances 
ſhall be intended, unleſs found to the con- 
trary : But fome Things the Court ſhall 
not intend, as in Sadler and Draper's Caſe, 
Sir Thomas Fones, p. 17, where the Caſe was, 
Whether the next of the Blood being of the 
half Blood, i. e. whether the Brother of the 


half Blood of the Mother of an Infant, 
ſhall be Guardian in Socage of Land by Dif 


cent on the Part of the Father, Cro, Els. 
825, But becauſe the Verdict did not find 
that the Leſſor of the Plaintiff, who claims 
to be Guardian in Socage, was proximus in 
anguine à quel, & e. that the Court ſhall not 
intend it, and ſo no Title found pro Quer. 
deo mil, cap. per Bull. | 

If the Jury find a Special Verdict, (vix.) 
. deviſeth his Lands to his Executors quo- 
uſque they ſhall levy ſuch Money, or his 
Heirs ſhall pay to them the ſaid Sum, and 
onclude upon the Matter i, &c. but they 
do not find the Heir had not paid the 


Eſtate which ought to have been found: 
Otherwiſe the Court, who is to judge upon 


eiled in Fee of Land, and made his Will, 
and by it deviſeth all his Eſtate to B. paying 


he Matter in Law, (viz.) whether a Fee 
alſeth by this, but find not that B. had 
paid the Debt and Legacies; yet this is 
good Verdict, becauſe it is a Condition 

, _ pro- 


Lebts and Legacies, and refer to the Court 
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Some Things 


ſhall not be * 
intended. 


Money. This quonſque the Heir pay the Difference 
Money, is Parcel of the Limitation of the berween the 
Condition 

and Limita- 


1 f 
he whole Matter, ſhall not intend it. Z. Eftare, as to 


ac. B. R. Langley and Pain. But if in the Finding 
p Speciaf Verdict, the Jury find FJ. S. was by the Jury. 
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Finding the 
Subſtance of 
the Iſſue is 
ſufficient. 


234 The Law of Ejectments, 


Tohnſon and_Kermap ; yet if the Verdig 
find that J. S. was fied in Fee of Land, 


his Funeral Expences diſcharged ; this was 
not a perfect Verdict, the Matter in Law re. 


the Debts paid, and venire de novo granted, 


there were no Freeholders, and fo it is no 


the Subſtance is whether Bargain and Sat 


Stones's Caſe. 


properly, and not a Limitation. Tr. 1651, 


and poſleſs'd of certain Leaſes for Years of 
other Lands, and by his Will deviſeth his 
Leaſes to F. D. and after deviſeth to his 
Executors all the Reſidue of his Eſtate, 
Mortgages, Oc. his Debts being paid, and 


ferred to the Court being, whether the Exe. 
cutors had an Eſtate in Fee by this Deviſe, in 
as much as it is not found that the Debi; 
were paid, &c. which is a Condition prece- 
dent, ſo as the Executors cannot have it til 


Hill. 10 Car, , B X Wilkinſon's Cafe, Vid 
2 Leon. 152. Allen and Hill's Cafe, Condition] 
muſt be punctually found. 

To this Purpoſe it is laid down often in 
our Books as a Rule, That if the Jury find 
the Subſtance of the Iſſue, it is ſufficient, s 


in Ejectment of a Manor: If the Jury find 


Manor in Law; yet it being a Manor in Re 
putation, and ſo the Tenants paſs by tht 
Leaſes, therefore this Verdict is found fot 
him who pleads the Leaſe of the Manor, tot 


de modo Irrotulat', and not ſaid in Sit 
Months, it's good in a Verdict, but not in! 
Plea. 3 Keb. 180. Vide ſupra, Corbet and 


If in Ejectment a Leaſe is pleaded of 


Manor, Oc. and the Iſſue is, Quod non dim 


Manerium, and the Jury give a Special 1 
. | 5 d 


| 
+ 
551. 
dict 
and, 
's of 
l his 
his 
tate, 
and 
Was 
re- 
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nted, 
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Lhe Taw of Ejectinents. 
dict, That there were not any Freeholders 
but diverſe Copyholders of the Manor, and 
that it was known by the Name of a Manor, 
tho? it was not any Manor in Law for De- 
fault of Freeholders; and tho' this was al- 
ledged in Pleading to be a Manor, which 
Pleading is made by learned Men, and tho? 
this was in an Action adverſary and not ami- 
cable; yet for as much as the Iſſue is triable 
by the Lay gents, and in Truth the Tene- 
ments in which, &c. paſs by the Leaſe, the 
Verdict is found for him that pleads the Leaſe 
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Manor in Re- 
putation, and 
not in ſtrict 


Law. 


ol the Manor, for the Subſtance of the Iſſue 


is, whether. it were demiſed or not, Vines and 
Dufbam's Caſe cited. 6 Rep. 77. in Sir Moyle 
Fincheb's Cale. | 


8. It is a Rule in Law, in ſuch Actions in 


be pleaded ſhall be found by Verdict, and 
this well; but where the Party may plead, 


What one 


which one cannot plead, there the Matter to cannot plead, 
ſhall be found 


by Verdict. 


there the ſame is to be pleaded by him. 


I Bulſtr. 166. | 

The Jury may find a Warranty being pi- 
ven in Evidence, for in Ejectment from Trel- 
pals, and in Act on the Statute of 5 R. 2. cap. 7. 
a Warranty is not to be pleaded (or other 
perſonal Action): The Nature of a Warranty, 
and to have Benefit thereby, is co be by Way 
of Houcher and Rebutter in a real Action, and 
muſt plead or loſe the Benefit of it; but in 
perſonal Actions, collateral Warranty cannot 
be pleaded by Way of Bar; yet it may be 
given in Evidence to a Jury, and the fame is 
to be found by Verdict ot the Jury. Vid. ibid. 
Hex and Smith. 

| 9. It 
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Declaration in Ejectment be of a Leaſe of 
three Acres, a Leaſe of a Moiety will not 
warrant the Declaration: But if the Variance 


Verdict by 
Preſumption. 


x poſt ea. 


Where and in what Caſes Entry muſt be ex pri) 


Wife, the Remainder to the Heirs of the Bo 


The Law of Ejectments. 
9. If any Thing be omitted in the Decla. 
ration, or if more is put in the Declaration 
than is found by the Jury, if it makes a mate. 


rial Variance between the Declaration and 
the Verdict, the Action ſhall abate; as if x 


be by Way of Surplus or Defect, if it be not 
material in the Extenuation of the Action, or 
Damages, Action will lie. 

10. The Jury may give a Verdict by Pre. 
ſumption, as to find Livery in reſpe& of long 
Poſſeſſion; but if they find the Matter Spe. 
cially, the Court will not adjudge this a Live 
ry. 1 Rolls Rep. 132. 

II. A Verdict that finds part of the Ifſue, 
and nothing for the Reſidue, is ſufficient, Vid 


12. Fraud ought not to be preſumed, un 
leſs it be expreſly found. 2 Rep. 25. 10 Rep.56, 
Cr. Gar. 549. Criſp and Pratt. 


found or not, and of the Force of the Mord, 
Prout lex poſtulat. 


In Horewoed and Holman's Caſe, 2 Bulſt. 29 
Lands are given to the Uſe of a Man and bi 


dy of the Husband ; the Husband makes 4 
Feoffment in Fee with Warranty, and take 
back an Eſtate to him and his Wife for cheitMt; 
Lives, the Remainder over to make a Remi 
ter to the Wife, there ought to be an En 

SE > | ti) 


Ichey muſt find an Ouſter made to him who 
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try, and no new Entry is found by the Spe. To make « 


Remitter, 
there muſt be 


cial _—_ - —_ = an, _=_ only 
rout lex poſt tat. e Court adviſed a new 
Trial, a to amend the Special Verdict, Pg hp 
and to find the Entry of the Baron and þj,us. — 
Feme. | 55 

The Time of the Entry of the Plaintiff is The Time of 
ſometimes material, as in Fore and Berkley*s the Entry of 
Caſe. Per Cur, In that Caſe, which Way 1 5 
ſoever the Law had been taken, Judgment 44 
could not have been given for the Defen- 
dant. There was a Leaſe made to Godolphin 
in Reverſion, under whom the Plaintiff 
claims. Cherſey the Leſſor of the Plaintiff did 
enter upon the Poſſeſſion of Berkley the De- 
ſendant, but when he did enter does not ap- 
pear; then the Caſe is, Berkley was in Poſſeſ- 
ſion. If the Leſſor of the Plaintiff enter'd be- 
fore the Term began, he was a Diſſeiſor as ic 
was. Dyer 89. Clifford's Caſe. But it's ſaid he 
was poſſeſs d prout lex poſtulat, as ſo he was of Prout &x po. 
the Reverſion too, it does not appear but that t. 
he was a Diſſeiſor, and ſo continued. Carter's 


Rep, 159, 160. | | h 
If the Title appear to be in a Stranger, Where aQuzl 
Ouſter muſt 


had the Right. And therefore in Ejectione be found. 
Firme, If the Jury find a Special Verdict, 
being Matter in Law upon a Leaſe for Years, 
reſerving Rent upon Condition, G. but 
no Title is found for the Plaintiff nor De- 
tendant ;- but it is only found, that the Leſ- 
for of the Plaintiff being a Stranger enters 
into the Land and leaſeth this to the Plain- 
tiff, by which the Plaintiff was poſſeſs'd prout 


We 22 ular, until the Defendant entred and 


ejected 


238 The Law ok Ejectinents, 
ejected him; this is not a good Verdict, 
the Title appearing to be in a Stranger, 
without any actual Ouſter made to him who 
had the Right, 2 Rolls Abr. 699. Bland and 
Inman. | 

In an Ejectione Firme, the Jury find a Spe. 

cial Verdict, and find Special Matter in 

Law, whether F. S. had Right to the Land, 

upon which the Court adjudged, That he 

has Right to the Land. But they find far. 

Ouſter Diſſei. ther, That J. D. entered into the Land up. 
ſin. on F. S. and was thereof ſeized prout lex pu. 
ſtulat, and made the Leaſe to the Plaintiff, 

and the Leſſee was by Force of this poſſeſ 

ſed, and it is not found that J. D. diſſeiſed 

F. S. and for that, upon this Verdict ſhal 

not be intended that 7 B. ouſted J. S. and 

diſſeiſed him, and then the Entry of 7). 

and his Leaſe is void, and ſo an Action does 

not lie againſt a Stranger, who had nothing 


in the Land, as was Hitchin and Glover; 

Caſe. „ 

In Ejectione Firme by the Leſſee of a Col 
lege, if the Jury find a Special Verdict in 
this Manner, (viz.) That the College let 

Entry by a this to A. upon Condition, and found a Spe- 

College, how (ial Matter in Law, whether the Condition 


— be broken, and that the College ſuppoſing 


the Condition broken, by their Bailiff en- 
tred, and let this to the Plaintiff, this is not 
a good Special Verdict, without finding of a 
Command given by the College to the Bai. 
liff to enter, to be by Deed, for otherwiſe it 
is not good. 2 Rolls Abr. p. 500, Dumper and 
Simms. e 5 


The Law of Sjectments. 


A. was ſeiſed, and demiſed to his Execu- 
tors the Lands in Queſtion for the Perfor- 
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mance of his Will, till the Executors levy 


100 Marks, or until his Heirs pay to them 
200 Marks, and that the Executors after his 
Death entred and were poſſeſs'd Prout lex po- 
ſtulat, and being ſo poſſeſs d, granted to the 
Plaintiff, who entred and was poſſeſs'd till 
the Ejectment. This is uncertain, becauſe 
it is not found that the Heir had paid the 
Money, for they ſay Super totam Materiam, 
and to ſay Prout lex poſtulat, is not an Affir- 
mation of any certain Poſſeſſion. Palmer 192. 
Langly and Paine. | 


Of the Juries finding by Parcels, 


It is a Rule; A Verdict that finds part 
of the Iſſue, and nothing for the Reſidue, is 
Inſufficient. As in Pemble and Sterne's Caſe, 
Raym, 165. The Demiſe is laid of a Park 


Prout lex po- 
ſtulat, how 
far extend. 


Super totam 
Materiam. 


Verdict that 
finds Part of 
Iſſue, and no- 
thing for the 
Reſidue, is in- 


Meſſuage 300 Acres of Land, and the Ver. ſufficient. 


dict finds only as to Parcel, and nothing of 
the Reſidue for the Plaintiff or the Deten- 
dant; the Verdict is void, fo is the Rule. 
1 Inſt, p. 227, A Verdict that finds part of the 
Iſſue, and finding nothing of the Reſidue, it is 


Inſufficient for the Whole, becauſe they have 
not tried the whole Iſſue wherewith they are 


charged. Car. Fac. 113. Ejectione Firme of a 
Leaſe of Meſſuages, 3000 Acres of Land, 
3000 Acres of Pail 

Monkhal, and 5 Cloſes per nomina, On Not 
guilty the Jury gave a Special Verdict, (vix.) 


q%o0ad 4. Cloſes of Paſture, containing by Eſti- 


mation 


ure in D. per nomina of 
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| mation 2000 Acres of Paſture, that the De. 
2woad reſid, ſendant was not guiity, Quoad reid. they find 
| the Matter in Law; this Verdict is imperfe& 
in all, for when the Jury find that the Deſen. 
dant was not guiity of 4 Cloſes of Paſture, 
containing by Eſtimation 2000 Acres of Pa. 
ſture, it is not certain, and it doth not appear 
of how much they acquit him, and then 
when they find quoad reſiduum for the Special 
Matter, it is uncertain what that Reſidue is; 
4 2 Venire fac de novo Was awarded, Moolmer 
A Verdict of and Caſtons Caſe. But if the Verdict be of 
13 de- more than declared for, it ſhall be void for 
the Reſidue. As Ejectment for. him who 
pleaded all of 14 Acres, and the Jury find 
ilty of 20 Acres, 14 Acres the Plaintiff 
 ſha!l have Judgment for, and the Verdia MW 
ſhall be void for the Reſidue. 2 Rolls Abr. 707, 

719. Seabright's Caſe. 5 | 

In Eje&ment of a Manor, and ſo many 
Acres as includes the Manor ; the Jury find 
for the Plaintiff as to the Manor, præter the 
Services; and as to the Services not guilty, 
And Judgment pro Quer. Here are Two ma. 
nifeſt Errors: 1. When the, Court is of : 
Manor, the Jury cannot find for the Plain. 
tiff for that which is not a Manor; and 
there is none that brings Ejectment of 
Ejectment of Manor, but they alſo add the Acres that 
a Manor, how contain it, to the end that if they prove it 
to be brought. not a Manor, they may recover according 
to the Acres; but they muſt enter it fo, but 
not as here generally of both. 2. The 
Verdict being as much as the Count, the 
Judgmeat againſt che Plaintiff cannot be in 
—— HEn Mis. 


The Law of Sjectments. 
Miericordia, if it be ſuppoſed good. The 
Court held them to be manifeſt Errors, and 


aſſignable by the Defendant, Hob. 108. Latch 


61. Cr, Fac. 113. 1 Keb. 110. Hammond and 
Conicby: But I conceive that is not Law, 
for in Hammond and Conisbys Caſe, Ejectione 
Firme was of a Manor; upon Not puilty, 
there was a Verdict pro Quer. for the Manor, 
and quoad the Services Not guilty. Er- 
ror was aſſigned, becauſe the Verdict is not 
for the Plaintiff, for the Manor, becauſe as 


24t 


to the Services it is for the Defendant. But Surplus in « 
ber Cur. The laſt Part of che Verdict ſhall be Verdid, 


taken general for the Plaintiff. Sid. 232. Eje- 
Cione Firme of a Meſſuage: On Not guilty, 
the Jury find the Defendant guilty of Two 


Parts of the Houſe: It was alledged in Ar- 


reſt of Judgment, That the Verdict has not 
found the Defendant guilty according to the 


Count, which is of a Meſſuage an entire. 


Thing. Mamvood contra: Omne majus continet 


in ſe minus; but if the Declaration had been 
of Two Parts of a Meſſuage, and on Not 


guilty, the Jury had found him guilty of the 
entire Houſe, the Plaintiff ſhall not have 
Judgment. Savill 27. | OY 

In Ejectiůone Firme of a Meſſuage, if it be 
found that a little Part of the Houſe is built 
by Incroachment upon the Land of the Plain- 
tiff, and not the Reſidue; yet the Plaintiff 
ſhall recover for this Parcel by the Name of an 
Houſe 9 5 25 

It's laid down poſitive i Ablett and Skin- 


j „ o 2 be 
ner Caſe in Sid. p. 229. that the Verdict fer Part 


may be of fewer Parts than itt the Declara- than the De. 
R tion: claration. 


a 92532 „ 
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If the Verdict 
contain more 
than the De- 
claration, the 
Plaintiff may 
releaſe his 
Damages. 


As to a Ma- 
nor. 


The Law of Ejectments. 


tion: As on Trial at Bar in Ejectment, the 


Declaration was of a Fourth Part of a Fifth 


Part in five Parts to be divided, and the Title 
of the Plaintiff upon the Evidence was but 
of a Third Part of a Fourth Part of a Fifth 
Part in five Parts to be divided, which is but 
a Third Part of what is demanded in the De. 
claration. It was ſaid, the Plaintiff cannot 
have a Verdict, becauſe the Verdict in ſuch 
Caſe ought to agree with the Declaration; 


but per Cur the Verdict may be taken accord. 


ing to Title; and ſo it was. But Qu. how 
the Habere fac ſhall be executed. 5 
If the Verdict in Ejectment contain more 
than the Declaration, the Plaintiff may re- 
teaſe the Damages. Q. If he may releaſe Part 
of the Land. Sid. p. 412. 5 
Ejectione Firme of the Manor of Dale; on 
Non Culp pleaded, the Jury find, quoad unum 


Meſſuagium gu Manerii prædict, guilty ; 


quoad reſid' Not guilty. It is moved he can- 
not have Judgment; the Action is brought 


of the Manor, and the Jury find him guilty 


of one Houſe only, ſo he cannot have his 
Judgment according to his Demand. So De. 
labar and Hudleſtone's Caſe. Ejectment of a 
Rectory, and upon Non culp* pleaded, the 
Defendant was found guilty of Tythes with- 
out the Glehe ; and he could not have Judg- 
ment, the Glebe being the Principal. So 


Ejectione Firme of a Manor, and proves only 


the Rents, he ſhall not have Judgment. ,Kje8. 


ment was of an Houſe, the Special Verdict 


was, That the Plaintiff was ſeiſed in Fee; 
and if there be ſeveral Things laid in Ejectione 
. Firme, 
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Hirme, as Houſe, Garden, c. and the Jury If ſeveral | 

find guilty of one only, the Plaintiff ſhall Things are 

have Judgment of this. In Delabar's Caſe, it 3 

was not found that the Tythes were Parcel and hs Ts 

of the Rectory, and fo it differs from this find the De- 

Caſe. In Ejectione Firme of a Manor and ten fendant guil- 

Acres, it is no Plea that the ten Acres are © in one, the 

Parcel of the Manor; aliter in Entry in the E 

Nature of an Aſſize. Adjornatur. 1 ap les 
The Jury find the Defendant guilty of one Where the 

Moiety, and for the other Moiety a Special Jury may 

Verdict; this is no Error; for the Jury may conclude up- 

conclude upon the Moiety, for it may be he o Mouty 

entred into one Moiety, and not into the r not. 

other; but it he declares upon the Whole; 

they cannot find him guilty of a Moiety. 

3 Bulſtr. 229. Milward and Watts. But if one 

declares in Ejectione Firme upon a Fence made 

in certain Lands, and he has Title but for a 

Moiety, the Jury are not to conclude upon 

the Moiety, for they are not to judge upon 

this, but the Court. | | 


Where a dying ſeiſed, or poſſeſsd, muſt be found. 


A Man by his Laſt Will and Teſtament 
deviſed all his Fee-ſimple Lands whatſoever 
to his Brother, on Condition he ſuffer his 
Wife co enjoy all his Free Lands in H. du- 
ring her Lite, and the Jury found the Teſta- 
tor had only a Portion of Tythes in H. but 
they did not find the Teſtator died ſeiſed of 
the Tythes, which without doubt had been 
ill upon the Demurrer. And Rods ſaid, He 
| R 2 „ weld 
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would fee the Notes by which the Special 
Verdict was drawn up, if that could help it: 
For they all agree the Verdict ought to have 

found the Dying ſeiſed. Stiles Rep. 279. Saun- 
ders and Rich. 

In Ejectione Firme, if the Jury find a Spe- 
cial Verdict, That J. S. was ſeiſed of the 
Manor of D. in his Demeſne as of Fee, of 
which Manor a Copyholder in the Place 
where, c. does Waſt by the Cutting down 
an Oak ; and that after F. S. dies, and the 
Leſſor of the Plaintiff, being his Couſin and 
Heir, enters into the Manor, and into the 
Place where, &c. for the ſaid Forfeiture, and 
was of this ſeiſed in his Demeſne, as of Fee, 
and concludes, Si ſuper totam Materiam, Cc. 

This is not a good Verdict, becauſe it is not 
found that 7. S. died ſeiſed of the Manor, 
and that this diſcended to the Leſſor as hs 
Couſin and Heir; for it may be J. S. alien- 
ed the Land, and that the Father of the 
Leſſor, or the Leſſor himſelf, might repur- 
chaſe it, and that he was alſo Couſin and 
Heir to J. S. for although it be in a Verdict, 

yet it ſhall not be intended that the Fee con- 
tinued in J. S. at his Death, and that he died 
ſeiſed thereof without finding of it. P. 4 Car. 1. 


The Law of Ejectments. 
'e | Of Uncertainty in Special Verdict. 


As to Acres and Parcels. 
As to the Place or Vill. 
(As to Time. 


Ai to Perſons: 


One deviſeth all his Lands to E. his Wiſe 
for Life, the Remainder to F. his Daughter 
in Tail, the Remainder to the eldeſt Son of 
Wiliam his Brother in Tail, Remainder over. 
E. enters, F. dies without Iſſue ; they find 

Gertrude Couſin and Heir to F. who levied 


5 to Perſons. 


was the Daughter, the Deviſor might have 
a Son, or that ſhe was Heir to him by 
a Second Wiſe, yet that Exception ſeemed 
not valid. Cr. El. 642. Hemſley and Price, So 
in 3 Rep. Sir George Brown's Cafe, Anthony 
is found Son but not Heir, and yet, without 
his being Heir, the Plaintiff had no Title: 
And yet in Cymbal and Sandrs Cale, Cro. 
Car. 391. Gimlet and Sands, the Court ſeemed 
to be of Opinion, That tho the Jury found 
that Humfrey had Iſſue by Hebell his Wife, 
Jobn, unicum filium ſuum, that not finding 
that he was Heir (it was in caſe of his be- 
ing Heir to a Warranty collateral) was not 
good; for he might have elder Sons by 
another Venter, or there might be an Attain- 
der, or the a might be diſcharged 
1 - or 
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a Fine, but they find not Gertrade was Heir Do not find 
| to the Deviſor; and it may be altho' F. Heir, 


246 The Law of Ejectments, 


or releaſed in his Life-time. 2 Rolls Abr. 70 1. 
meſme Caſe. „ 3 
The Jury found a Special Verdict on a 
Will, in which they found A. had Iſſue two 
Sons B. and C. and do not find which of 
them was the Elder, and which the Younger, 
which is material in the Caſe. This Verdict 
is not good; for tho B. is firſt named, yet 
it doth not appear by this that he is the 
eldeſt Son. Az, 20 Tas. B, R. Peryn and 
Pearſe, | | | 
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Uncertainty as to Part of an Houſe, 


Part of an The Defendant pleads Not guilty ; the 
Houſe. © Jury find him Not guilty for Part, and Guilty 
0 de tanto un ius Meſſuagii in occupatione, & c. quan- 

tum ſtat ſuper Ripam. Per Cur, the Verdict is 
— |} Inſufficient for the Uncertainty ; for tho' the 

The Court Certainty may appear to the Jury, yet tha 

muſt be in- is not enough; the Court ought to give 

Den e 8 Judgment, & oporter quod res deducatur in ji 

1 * dicium. Had they found him guilty ol 2 

to appear to Room, it had been good. So if he had 
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0 chem. been found guilty of a Third: Part, for of 
* | them the Law takes Notice. And an #j: 
WW ctione Firme was brought for the Gate-houſe at 
6 Weſtminſter, and the Jury found the Defen- 


dant guilty for ſo much as is between ſuch ! 

Room and ſuch a Room, and it was adjudg: 
Guilty of a ed good. Marſh Rep. 47. Juxon and Ar 
Room is god. %. „ 5 2 
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Paꝛlet and Dr. Redman. 


to be tecovered. But if it were in Efe ment, 
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As to Certainty of Acres, 


Ejectione Firme was brought of 400 Acres As to Acres. 
of Land; and the Jury find the Defendant, 


quoad all beſides three Acres Parcel enemen- 
torum pradifiorum, Not guilty ; and quoad the cod, Ce. 


three Acres, they find Special Matter; and 
that G. A. the Leſſor let the aforeſaid three 
Acres to the Plaintiff, and that he was poſ- 
ſeſſed; and that the Defendant ejected him 
out of the three Acres, parcel” tenementorum Parcel. 
prædictorum, and they did not find the Eject. 
ment of the aforeſaid three Acres, Oc. and it 
may be the Ejed&ment was of other three Acres; 
and for this Cauſe per totam Curiam held ill. 
Cr. El. 642. Hemſley and Price. 

Ejectment of five Acres, if the Jury find 
the Defendant guilty in 8 Perches de terre 

ce tenementorum prædictorum, it's a void 

erdi&, becauſe uncertain, and no Execu- 
tion can be made of Pieces. 2 Rolls Abr. 694. 


And this is the Difference between Treſ- 

paſs and Eje&tment : The Plaintiff declares 

of Treſpaſs in one Acre in D. and abuts ic 
Eaſt, Weſt, North and South. Upon Not 
guilty the Jury finds the Defendant guilty 4 
dimidio Acre infraſcript, the Plaintiff ſhall 
have Judgment; and fo if they had found 
but one Foot of the Acre. And it ſufficeth 

to be found in one Moiery of the Acre bound- 

ed in this Action, where Damages are only 
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It muſt be cer · the Verdict had been ill; for it is not certain 
rain in what in what Part the Plaintiff ſhall have his Ha- 


Part the | 5 h : 
plaintiff muſt . Elaine. Telv, p. 114. Winckworth 


| b. | ® 0 
e In Ejedione Firme the Plaintiff declares 


Aliter inTreſ- of a Meſſuage, 3000 Acres of Land, 3000 
Acres of Paſture in D. per nomina of the Ma. 
nor of Monkall, and five Cloſes per nomina, 
c. The Jury gave a Special Verdict, quoad 
four Cloſes of Paſture, containing by Eſtima. al 
tion 2000 Acres of Paſture, that the Defen. 
| dant was not guilty z quoad reſiduum they find 
the Matter in Law. This Verdict is imperfect 
in all; for when the Jury found the Deſen. 
dant was not guilty of four Cloſes of Paſture, 
containing by Eſtimation 2000 Acres of Pa- 
ſture, it is uncertain, and doth not appear of 
how much they acquit him; and then when 
Quoad re ſiduum they find quoad reſiduum for the Special Mat- 
muſt be cer- ter, it is uncertain what that Reſidue is; fo 
_ there cannot þe any Judgment given. And a 
Venire fac de novo was awarded. Cro, Fac, 114. 
| Woolmer and Caſton. = 

De Meſſuagiis In Ejectione Firme de ſeptem Meſſuagiis free 
foe Tenementis Tenementis, and Verdict pro Quer”, it's ill for 
Van ** - i the Uncertainty, and the Verdict doth not 
Ie 225g es help it. And Hales refuſed to let the Jury find 
20 | for the Plaintiff for the Meſſuages, and Non 
celp' for the Tenements. , But per Twiſden, had 
it been de uno Meſſuagio five Tenemento vocat 
The Black.Swan, it had been good, becauſe 
the laſt Part makes it certain. Sid. 195. 2 Keb. 
is f 
As to Acres On Special Verdict in Ejedment the Caſe 
and Pariſh:s. was, the Declaration was of ſeveral Mef- 
| ſu2ges in the ſeveral Pariſhes of St. — 

| | t. 
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St. James, St. Peter and St. Paul, and that part 
of the Premiſſes lie in the Pariſh of St. Peter 


2nd St. Paul, and that there is no Pariſh cal - 
ed the Pariſh of St. Peter, nor none called 
the Pariſn of St. Paul. Per Cur the Copu- 
lative (Et) ſhall be referred to that which is 


real and hath Exiſtence, ut res magis valeat; 


not to make St. Peter's one Pariſh and St. Pau! 
another, but to make them both one Pariſh, 
and the Words, ſeveral Pariſhes, are ſupplied 
by the Pariſhes before-mentioned, as 6 Ed. 3. 
Præcipe of ten Acres in A. B. and C. there 
the Lands muſt lie in every one of the Vills; 
but if the Præcipe were, de Manerio & de de. 
em Acris in A. B. and C. there it would be 
ell enough, tho the Manor lay elſewhere, 
provided that ten Acres lay within the Vills 
aforeſaid, for then the laſt Words are fatisfied 
by the ten Acres. Hardr. 1. 339. Ingleton and 
Wakeman, NE 

Yet in Thomas and Kenn's Caſe. P. 38 El. 
B. R. it's faid in Dyer ult. Edit. in margine 34. b. 
ſectione Firme upon Title of Land of Sir Hugh 
Portman, the Count was of an hundred Acres 
n D. and S. and Non culp' pleaded, the Jury 
ound the Defendant ejected him of ten Acres 


idjudged a good Verdict, and the Plaintiff 
ad Judgment. 


mp that is uncertain, and nothing is more 
al © | | 


of 


dnly, and ſhews not them in Certain, and 


249 


It's a Rule laid down. 1 Rells 784. Rhetho- Wherever 
ick and Chappel's Caſe, wherever an Acre is but one Acre 


ut found certain, a Man may releaſe all is found cer- 
tain, one may 


releaſe all the 
eſt ; 


260 


Acres in two 
Vills, and the 
Jury found 
the Defen- 
dant guilty, 
and ſay not 
how many lie 
in one Vill, 
and how ma- 
ny in another. 


The Law of Ejectments. 


Of Uncertainty in a | Special Verdift, 5 referena 
| to the Place or Vill. = 


Ejedtione Firme of 30 Acres of Land in D 
and S. The Defendant was found guilty of 
10 Acres, and quoad reſiduum not guilty, 
And it was moved in Arreſt of Judgment, 
That it was uncertain in which of the Vil 
thoſe Lands lay; and therefore no uc. 
ment can be given : Sed non Allocat. and ad. 
judged pro Quer. For the Sheriff ſhall tak 
his Information from the Party, for whiff 


10 Acres the Verdict was. So is Siderf. 75 


If one declares for 100 Acres of Land i 
two Vills, and the Jury find the Defendart 


- guilty, this is good without ſaying how m 


ny Acres lie in the Vill, and how manyi 


the other: And the Sheriff ought to take No 


tice of this at his Peril, in making of Exec 
tion. And fo in Dence and Dence's Cak; 
It ſhall be intended, that every Acre of Lan 
named in the Declaration lies in both Vil 


for ſo much is prefumed by the Declaratinf 
and the Venire from both Vills. Cro. Car. 467 


Portman and Morgan. Sid. p. 75. Yebo, 20 

Dencess Caſe. | | | 
Trin. 43 El. Meredith and Brown, It wi 

adjudged in B. R. that in Ejectione Firme, (ij 


poſing the Ejectment of 10 Acres, and ti 


ury find the Circumitances but of four Act: 


the Plaintiff ſhall recover theſe four Acie 


But Dame Baskerwiie's Caſe was in 39 E, 


Aſſize was brought cf a Park containir 


60 Acres, and the Jury found the Dilſei 


ä The Law of Ejecments. 281 
but of 20 Acres, and adjudged againſt the 
Plaintiff for all. But note, the Park was en. 


tire, Dyer 15. . | 

1 As to Time. 

n D 5 f 
0 g It was a great Caſe between Vernon and 
OY Gray. The EjeAment was ſuppoſed the firſt 


Vil of Yay; and the Jury found the Ejectment 
0 to be circa the firſt of May. It was held not 
N 1 good. Godb, 125, cited in Yarran and Brad 


Ki ſhaw's Caſe. 

wha LY | | | 
Ol Of a Verdict in other Leaſes, or Date, than is 
d u, = | 


declared upon. 


The Plaintiff declares of a Leaſe. by two Jury find on 
Copyhold-Lords, Leſſors of the Plaintiff for a Demiſe ge- 
3 Term certain; and the Jury find a De. nerally. 
mile generally, and do not find the Leaſe 
whereupon the Plaintiff declares, and it 
may be any other Leaſe which might not 
be determined at the Time of the Verdict, 
but is now ſince; and the Ejectment is only 
ſound out of this, and not on the Leaſe de. Cgunt of 2 
md on. 19 Car. 2, B. C Lent hal and Leaſe for 
| MN. £ | | Sars in 

In Ejectment, if the Plaintiff declares of ſeſſion, the 
2 Leaſe for Tears made the firſt of Mey, to Jury found 

| 5 | the Leaſe 
commence. at the Firſt of St. Michael then 2 
next enſuing (which is now paſt) if the Jury (.-Diy, it's 
ind that the Leaſe was made the Firit of agai ſt the 
June, or at any other Day before the Feaſt Pavritt. £ 
of St. Michal: This is found pro Quer. for 7% © 

7 . . . . made to som 
ne Day of the Making is not material, fo that mence at 2 
| $2 5 If Day tocome. 


252 The Law of Sjectments. 
it was made to commence at a Day to come, 
By Foſter it's the common Practice. 1 Noll. 
Abr. 704. 3 
But if in Ejectment the Plaintiff declare; 
_ ofa Leaſe for Years in Poſſeſſion ſuch a Day, 
and the Jury find the Leaſe to be made at 
another Day; this ſhall be found againſt the 


Plaintiff, becauſe it is not the ſame Leaſe. 80 
10 


1 p 
It a Man in Ejectione Firme declare of 
a Leaſe made the Fth of May, 10 Ja, 
Habend. from the Annunciation before for 
three Years; and the Jury found the Leaſe 
to be made the 15th Day. of May, 10 Fa. 
Habend. from the Annunciation before (be 

ing the ſame Lady. Day) for three Lean: 

This is found againſt the Plaintiff, becaule iſ 
this was a Leaſe in Poſſeſſion at another Day 
(feilicet, the 1 5th of May) than the Plaintiff had 
counted, altho? it had the ſame Commence 
ment. But in AMeuſgrave's Cale it was, the 
Leaſe in the Declaration was a Leaſe made 
the Fth of May, 10 Fac. Habend. from the 
Feaſt of the Annunciation then laſt paſt for 
21 Years extunc ſcilices, from the Feaſt of 
the Annunciation next enſuing. But the 
Leaſe found by the Jury, was a Leaſe made 
the ſaid 5th of May, 10 Fac. per Indent. beat. 
ing Date the ſaid 5th Day of May, Amo 
10 Fac. Habend. from the Feaſt of the Annun. 
Ciation beate Marie Virginis tunc ultimo prete- 
rito pro termino 21 annorum prox” ſequen dat 
ditte Indemure. It was adjudged pro Quer. 
and ſo affirmed in a Writ of Error. But! 
conceive this Cafe is beſt reported by n_ 
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of December. It was objected, That from 
the Day of the Date, and from henceforth, 
are ſeveral Commencements, for the one be. 
gins the Day it was ſealed, the other the 
Day after. But per Cur. They are both one, 
being a Computation of Time from the Tim 
paſt; and both ſhall be pleaded to beg 
from the Day of the Date, when the Lea 

| is afterwaids ſealed at another Day; and i 
Habend. hence: the Leaſe be made the iſt of December, Ha 
forth. henceforth, the Ejectment may be alledged 
| the ſame Day. Aliter, If it be 2 die dau 
Pro Quer. Cro, Fac. 258. Lewellin verſus I}. 
liams. SET es 
The Aver- ĩ Verdict finds that the Leſſor of the Plain. 
ment of the tiff was ſeiſed in Tail of the Rectory, &c. and 
_ does not ſhew the Beginning of the Eſtat 
Tail, which is the particular Eſtate. Per Cur 
It is an apparent Fault. Cr. Elix. 407, Bakr 
and Searle. | 
Where when In the ſaid Caſe where the Party comes i 
the Party by a Limitation of an Uſe, the Verdict faith 
Limit in by c Virtute cuſus dimiſſionis, and it ought to hare 
U it uff been Er virtute Statut. Per Cur. This is at 
fay, Yigre apparent Fault in Subſtance and Form. 
flat. _ The lſſue in Ejectment was, if Falas the 
Wife of the Defendant was alive at ſuch 1 
Diverſity of Time; and the Jury found, that Fenimet the 
Names. Wife of the Detendant was alive at fuch 2 
Time. Per Cur. They {hall not be adjudged 
one and the ſame Perſon, without finding alk 
by the Cuſtom of the Country, that Women 
baptized by the Name of Julian, have been 
alſo called Fenimet. Mocr 411, No. 560, Hun. a- 
bach and Shepard. | 20 
—_ 4 | 43 V. erdid 
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2 Verdict as to Baron and Feme. 


one,; In Ejeckione Firme againſt Baron and Feme. 
ime on Not guilty pleaded, and a Venire fac 
granted, the Jury found the Wife not guilty, Wife found - 


egin : 
— ind found a Special Verdict as to the Huf- _ guiry, 
adi band, which Special Verdict is afterwards Verdikt as to 


djodged inſufficient by the Court. A Ve. the Husband. 
Pre fac de novo ſhall be awarded for both, ure de nwo. 
as well for the Wife as the Husband, and 

pon this new Writ the Wife may be found 

puilty, becauſe the Record and Iſſue is in- 


lain- ire; and for this their Verdict is inſuffi- 
. and ient in all, and void. 2 Roll. Abr. 722. Langly 
ſtars nd Pain. So in Swan's Cafe, Stiles 412. 
cu. ¶Njectment againſt Baron and Feme, and the 


eme is found Ejector by the Verdict, and 
zothing is found concerning the Husband, 
nd a Venire fac de novo was awarded, unleſs 
ey will agree to amend the Verdict accord. 


hav? to the Notes. | | 

15 al 

2 the Vere, and in hat Caſes, S pecial Verdict. may 
uch 1 be amended. 


Where a Special Verdi is not entred ac- Record ofa _ 
ording to the Notes, the Record may be Special Ver- 
ended, and made agree with the Notes dict amended. 
omen any Time, tho' it be three or four Terms 
ter it is entred. 4 Rep. 52, 8 Rep. 162, Cr. 
ar, 145. | ht 


And 
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And where a Verdict is certainly given a 
the Trial, and unceitainly returned by the 
poſtes where Clerk of the Aſſizes, Cc. the Poſtea may hy 
amended. amended, upon the Judges certifying thi 
— how the Verdict was given. Cr. C 
338. | *" 
Nonſvic for The Plaintiff was nonſuited at the Aﬀig 
Default of for Default of the Warrant of the Juſtices t 
Warrant to try the Cauſe, (viz.) for not confefline 
r hear Leaſe, Entry and Ouſter, and prayed tha 
no recorded. the Nonſuit might not be Recorded, whid 
the Court granted, and an Alias Diſtringu, 
x Keb. 508. Pits and Viner, Co, Car. 20 

Aquila Wicke"s Cale. 

If the Plaintiff makes Title upon a Ds 
miſe made by 7ho. Bill and Agnes his Wil 
and the Parties are at Iſſue, and the Recod 
of Niſi prius was entred by the Clerk, the 
the ſaid To. Bill and Anne his Wife matt 

Record of the Demiſe, c. fo that the Record of Nj 
Niſs-prius, Va- prius differs from the Roll; this ſhall not it 
the B. _ amended, for if the Record ſhould b 
N amended, the Jury ſhould be attaint, in «i 
much as they found a Leaſe made by Th 

Bill and Agnes his Wife; and peradventu 

this Leaſe will not prove a Leaſe by Ti 

Bill and Anne his Wife. 1 Rolls Abr. 202. An 

and King. e 


Rone n Bond. M. 19 8 ar. I. 


Amendment. | | 
Ejectione Firme of Lands in Com Dew 
Verdict was given pro Quer, and it was m 
red in Arreſt of Judgment, becauſe the 
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ut in the nomina Furatorum it was Daniel 
am, and he was ſworn by the Name of 
daniel; and if this were amendable, was the 
Queſtion. Roll; It is, becauſe the Venire fac? 
well; and therefore, altho' the Proceſs en- 
ing be ill, it ſhall be amended, for it is the 
default of the Clerk in miſwriting it, for the 
heriff writes the nomina Furator out of the 
;fringas, and it is Error in him to write 
daniel for Samuel, And he cited the Lord Rut- 
nd's Caſe, and Cedwell's Cafe, where the 
difference is taken between the Miſtake in 
e Venire fac, there it ſhall not be amended ;; 
t otherwiſe it is whe:e it is in the enſuing 
rocels ; and of this Opinion was Juſtice 
ones at this Time; and the Court agreed to 
ake Examination of the Truth, it the right 
lan was ſworn or not, and then to diſpute 
it ſhall be amended. And at another Day, 
ard prayed that it might not be amend- 
, for it is clearly out of the Statute of 
x Fac. for that provides if there be Error in 
e Venire fac, Hab. Corpora or Diſtringas, in 
e Sirname or Addition of Names; but here 
is in the Chriſtian Name, and this is not 
endable by the Statute of 8 H. 6. for firſt 
e Amendments there are Increaſing, Inter- 


ing, Addition or Subſtraction of Record in 


etters, Titles, Parcels of Letters: But here 
not an Addition, Subſtraction, Cc. but 
ere is no other Record but this Pannel, and 
e Jury being called by this Pannel, and Da- 


/ was called by this Pannel and ſworn by 


and fo it is here the Act of the Court, 


dt of the Clerk. 27 H. 6. c. 5. it was ill ac 
8 the 


ire fac was Samuel Ham, and fo the Diſtringas ; 
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the Common Law, where a Man is ill na. 


med in the Hab. Corpora, and well in the Ve. 
nire fac; and in Baskervill's Caſe this Diffe- 
rence was taken, (vis.) where it was in the 
Sirname, and where it was other Chriſtian 
Name; for a Man at the ſame Time may 
have two Sirnames, and he which is named 
by a Sirname in the D:#ringas or Pannel, 
may be the ſame Perſon which is named and 
ſworn by the other Name in the Pannel, and 
for this ic ſhall be tried by Examination, and 
amended accordingly : But it is not poſſible 
that he which had one Chriſtian Name in the 


Pannel, ſhould be the fame Perſon which had 


another Chriſtian Name in the Venire far, | 
and Mic. 6 Car. in Attaint, the nomina Furs. 
forum was Alexandrus, and the Venire fac 
Alexander; and it was often moved, and the 
Court would not amend. it: And in 5 Ry: 
42. it is ſaid that Palus ſhall not be amended 
for Paulus; principally becauſe it is in the Chi. 


| ſtian Name. Berkley ; here is one ſworn, which 


is not the Act of the Clerk. Brarpſton; this is 
not the Act of the Clerk to ſware him, but 


of the Court. Croke; the Statute 21 Fur. 
_ doth not Aid this. Jones; it ſeems it ſhall be 


amended. Berkley; tor this, was the Statute 
21 Fac. made. Roll; If the Venire fac wa 


miſtaken, no Amendment might be beſote 


Statute 21 Jac. and the Court ſaid 
would be adviſed ; but they all agreed, that it 
may not be amended, but upon the Examt 
nation of the Party himſelf which was worn, 
and if the Party dies, no Amendment may 
be Om, and becauſe the Party was not 
here, 
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The Law of Ejectments. 
here, they would not ſpeak further; but they 
examined the Sheriff de bene eſſe, and one 
Point was, If the Clerk wrote the Pannel out 
of the Venire fac or Diſtringas; but adjourn- 
ed till the Party came to be examined. And 
after the Juror was ſent for out of the Coun- 
ty of Devon and examined, and it was found 
by Examination to be the ſame Party; for 
which the Plaintiff recovered. M. 15 Car. 
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CHAP. XIII. 


No new Ejectment without paying Cofts of a for- 

mer. ben to move, that the Leſſor of the 
Plaintiff may give Security. Where the De. 
fendant ſhall bave Coſts and Damages. How 
the Plaintiff may aid himſelf by Releaſe of Da- 
mages. Where the Plaintiff to recover Da- 
mages, but not the Poſſeſſion, Executor nat 
to pay Coſts. Leſſor of the Plaintiff to pay 
Coſts, Where Tenant in Poſſeſſion liable to 
pay Coſts or not. Feme to pay Coſts on 
Death of her Husband, Infant Leſſor to pay 
Coſts of the Writ of Enquiry. The Entry, 
Writ of Error lies upon the Fudg ment before 
the Writ of Enquiry, and why, Writ of En. 
quiry, how abated. 


Title to Part. ** Ejectment for 100 Acres, if the Foy 
| tiff hath no Title he ſhall pay Coſts, not 
if he has a Title to any Part. 5 f 
| Upon Confeſſion of Leaſe, Entry and 
When to Oulter, the Defendant ought to move then, 
move that the That the Leſſor of the Plaintiff enter into 
ne Fe Security to pay Colts, for perhaps he may 
280 Garg be a Beggar; but the Court would not grant 
J jr upon Motion four or five Days before the 
Trial. 5 „ 
No neu Eject. If Judgment be given for the Defendant in 
ment with- Ejectment, the Plaintiff ſhall not be admitted 
out Paying to bring a new Ejectment without paying. 
Colts of the former 3 but when Judgment 1s 
given 


OS Max — gray 


fo mer, 


\ 


. TY - wiz SES _— > wed. an . Y 


The Law of Ejectments. 261 


given againſt the Defendant, if he brings his 
Ejectment, the Plaintiff cannot ſtop his Pro- 
ceedings till he pays the Coſts of the former, 
becauſe he has an Execution againſt him. 


Colts paid by the Sollicitor or Attorney in Cofts by At. 


torney or Sol. 


Ejectment for che Inſufficiency of the Leſſor. j;c; or. 


x Levin 66. | 
When only one of the Defendants hath 
Judgment againſt the Plaintiff, there the 
Plaintiff ſhall not pay Coſts; ſo that if the 
Plaintiff in Ejectment ſuſpects his Cauſe, his 
ſyreſt Way is to declare againſt a Friend of 
his, and then if he finds the Coſts likely to go 
againſt him, his Friend may ſuffer Judgment Judgment by 
by Default, and that ſaves Coſts. Default. 
When upon a Trial the Plaintiff becomes 
nonſuic, the Defendant muſt pay the Jury, 
which is after allowed him in Coſts; for it's 
intended that he received a Benefit by this 
Nonſuie. | 
Coſts to be allowed for not going on to 
Trial at the Aſſizes, upon Affidavit of the 
Matter brought to the Secondary, without 


Motion in Court, 2 Mc. Iford., | 
In all Actions of Treſpaſs, Aſſault, falſe . 


lmpriſonment or Ejectment brought againſt 
ſeveral Defendants, it any of them be found 
Not guiley, he ſhall have his Coſts, per Star, 


8 & 9 M. z. c. 10. Seck. 1, 
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Releaſe of 
Damages. 


Tbe Fury are to find Cofts and Damages in Debt, 


the Defendant ſhall have Coſts. The Plain- 
tiff may relinquiſh his Damages where part 


demanded, and part of the Things demand- 


releaſe all the Damages in that which is not 


is not good, the Plaintiff may releaſe all the 


The Law of Ejecments. 


Treſpaſs, Ejedtment, &c. 
If the Plaintiff miſtake his Declaration, 


of the Action fails, and take Judgment for 
the other. And ſo is the Rule; If part oſ 
the Things demanded in this Action are well 


ed are not well demanded, and Verdict is 
given for the Plaintiff for the Whole, and 
entire Damages are given, the Plaintiff may 


demanded, and pray Judgment ſor the Re- 
ſidue; and this ſhall aid Error if Judgment 
be given accordingly. As in Ejectione Firme 
of a Meſſuage, Cottage and Tenement, if it 
be found for the Plaintiff, and entire Dama- 
ges given for the Whole, becauſe Ejection 
Firme does not lie of a Tenement, the Plain- 
tiff may releaſe all the Damages, becauſe it 
is entire, and have Judgment for all the Land 
faving the Tenement; and this ſhall not be 
Erroneous. So in Ejectment of Land, and 
de libertate Piſcarie, for libera Piſcaria, which 


Damages, and have Judgment for the Land 
only, altho' he cannot be faid properly to 
releaſe Damages, as to the Piſcary, where 
none were. Godb. pag. 354. No. 439. 1 Rols 
Abr. 786. Clive and Vere. 1 Rells Abr. 784, 
786. Rztorick and Chappel, 1 
en 


The Law of Sjectments. 


IVhere the Plaintiff ſhall recover Damages, but 
not the Poſſeſſion. 


If a Man brings an Ejectment, and lays 
the Demiſe (ſuppoſe) Dec. and he had then 
2 Title, and the Defendant confeſſeth Leaſe, 
Entry and Ouiter, and gives in Evidence a 
Title to himſelf, which commenced 1 Jan. 
Here the Plaintiff ſhall recover his Damages 
from the 1 Dec, to the x Jan. but ſhall 
not recover the Poſſeſſion, becauſe it appears 
by the Verdict he had no Title to the Land 


the 1 Fan. Whiefeilg's Cale, LAL B. R. 
Ejectment was for Entry into a Meſſuage 


ſiue Tenementum, and four Acres of Land to 


the ſame belonging. As to the Meſſuage foe 
tenementum, the Declaration is uncertain, and 
if the Damages are releaſed, the Coſts are 
gane alſo. It is uncertain to which the four 


Acres belong, i. e. to the Meſſuage or Tene- 


ment. But per Cur. as to the four Acres it's 
certain enough, and the Words (to the ſame 
belonging) are meerly void. 3 Leon. p. 228. 


Mood and Pain. 


In Ejectment, judgment is againſt the De- 


ſendant who dies, and his Executor brings a 


Writ of Error and is nonſuited. He ſhall not 
pay Coſts; an Executor is not within the Sta- 
tute for paying of Coſts, Occaſione dilationis. 
Mod. Rep. 77. = 

ln Ejetment againſt Two, A. B. they 
prayed to be made Defendants, and were ſo, 
confeſſing Leaſe, Entry and Ouſter, and at 


the Trial A. confeſſed fo much as was in his 
| | 84 Poſſeſſion | 
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Warranty. 


Executor not 


to pay Coſts. 


* ay Ee. 42 
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Poſſeſſion for certain; but B. would not pro- 
ceed with him, and the Plaintiff was nonſuit 
againſt both. He that tried it prayed Coſts, 
which the Court granted, but they muſt join 
in the Suic of Execution for Coſts. 2 Keb, 219, 
| Sir Cyril WWych's Cale. ; 
Femeliableto The Leſſor of the Plaintiff in Ejectment 
pay Cofts on ſhall be liable to Coſts, the Leaſe being made 
Baron's by Baron and Feme; on his Death ſhe is lia- 
Death. ble as well as other Jointenant ſurviving. 
| 1 Keb. 8 27. Morgan and Stapel's Caſe. 
The Leſſar of The Leſſor of the Plaintiff by ſeveral Rules 
the Plaintiff of Court, on Demand, ought to pay Colts 
where to pay upon the Inſufficiency, or Skulking of the 
Coſts. Plaintiff in Ejectment. 1 Keb. 17. 
The Leſſor of the Plaintiff is liable to pay 
Coſts (tho' he ſhall never be forced to give 
Security for them); but the Leſſor of a Te- 
nant in Poſſeſſion is not liable to Coſts, be- 
cauſe tho' he may come in gratis and defend 
Tenartin his Ticie, yet the Tenant in Poſleflion is 
Poll:M:n lia- Only liable to pay Coſts by the Law. But on- 


11 

. ly by the Courſe of the Court, unleſs the 

Law. Trial be by the Leſſor's Means brought to the 
|. Bar, and ten he ſhall never have a ſecond 
| Ttial at Bar before he hath paid the Coſts of 


the former Trial; yet the Court, for Non- 
paynienc of Coſts, will not hinder Proceed- 
ings in the Country. Per Cur. 1 Keb 106. La- 
thamn's Cale. | 
I: Jadgmenz Ivete, Upon a Judgment againſt his own 
againit bis Ejestoc, in Default of conſeſſing Leaſe, Entry 
ac, 1 ners dine to R 7 . 
oO FEY and Outer, according to Rule of Court, with. 
4 no Co: to be GOT ITE N | lh : 
paid by the Out Special Rule no Colts ſhall be paid by H. 
T Tenertin che Tenant in Poſſeſſion that made the De- 
Poll on. fault, Cc. Contra, upon Trial had againſt N. 
8 2 Dr becaule 


———— — — — — — 
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becauſe the Plaintiff hath the Benefit of the 

uit, viz. Judgment againſt his own Ejector, 

hereby he may recover the Poſſeſſion. 

1 Keb. 242. | | | 

Verdict was for the Defendant, and the Allegation by 

paintiff to ſave his Coſts alledged, That the the Plaintiff 

Venue was miſawarded, and that there was a 5 ſave his 

x | ? | coſts, not al. 
ault in the Declaration; but reſolved per jowed. 
the Defendant ſhall have his Coſts. 2 Roll. 

p. 327. Pritchard and Reynell. Palmer 365. 

neſme Caſe. 3 

The Plaintiff in Eje&ment was nonſuited, The Plaintiff 

hich was recorded, and the Defendant ſued 77 2 fake af 

or Coſts upon the Stat. 4 Fac. c. 3» The his own 3 
laintiff alledgeth Inſufficiency in his own De. ſufficient De- 
laration to avoid Coſts upon the Words of claration. 
he Stat. That in Ejectione Firme and every 
ler Action where the Plaintiff might recover 
, &c. If it had been found for him, that 
hen upon Nonſuit, &c. in every ſuch Action 
he Detendant ſhall have Judgment to recover 
olts againſt him; and the Plaintiff pretends 
ſuch Action he cannot recover where the 

Declaration is not ſufficient. But per Cur, 
here is no Reaſon the Plaintiff ſhould take 
idvantage of his inſufficient Declaration. 

Palmer's Rep. 147. Dove and Knapp. | | 
Debt was brought on the Stat. of 8 Elix. Coſts on Scar. 
r Coſts in an Ejectione Firme, the Plaintiff 3, El., on 

ing nonſuited, ſuppoſing the Statute to be 9 
lade ad Parliamentum temum 8 Elix. where- taken. 

the Parliament began Anno quinto, and by 

rorogation was held in 8 Eliz. fo it ought 
d have been ad Seſſionem Parliamenti tent An- 

0 0220 Eliz, and ruled to be ill. Cro. Fac. 

[l, Ford and Hunter, 


bi 
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ered. 
When Non- for Want of a Declaration before the End of 
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Coſts for l[f no Continuance be entred, then a Dif: 
WantofCon- continuance may be entred, and he may reco 
cnuances en- ver Coſts in Ejectment. 2 Bulſtr. 63. 

Per Stat. 13 Car. 2. c. 11. Nonſuit ſhall be 
ſuit ſhall be 

the next Term after Appearance, and Judy. 

—— nodal ment and Coſts againſt the Plaintiff. 84 

: 13 Car. 2. c. 11. 

In all perſonal Actions, and in Eje&ine 

* Firme for Lands, ec. depending by Origind 

Writ, after any Iſſue therein joined, and al 

 __ after any Judgment had or obtained, then 

1 _ 3 2 _ be 1 yay. e 

eſte-day and Day of Return of any Writd 

as on Venire 2 Habeas Corpus, Furat Diſtringa 

and Day of Furat, Fieri fac or Cap ad ſat, and the WI 

Return. of Fifteen Days between the Teſte-day an 

the Day of Return of any ſuch Writ ſhalln 

be aſſigned for Error. Stat. 13 Car. 2. 6. 11 

mo Infant Leſſor in Ejectment ſhall pay Col 

2 * 3 Keb. 347. Maſtes and King. 

Upon a Verdict againſt all Evidence 

Court will tax Coſts, and will not ſuſpend 

till a new Trial. 1 Keb. 294. 

If the Deſendant, whoſe Title is concem 

in an Ejectione Firme, will not defend his Tit 

to the Lands in Queſtion, and the Verdiat 

paſs againſt the Plaintiff, the Ejector may! 

The ſole Re- leaſe the Damages. Pr. Reg. 100. 


medy for Note, This Rule, as to paying of Colts C. 
oa _— a Man had a Verdict in Ejedment, and C 
by Artach- taxed, and an Attachment for not pin 
ment, unleſs them; and whereas he cannot procure tl D' 
the ſecond of him who ought to pay them, he ſues! 7 


Trial be in ſame Party for the ſame Thing again in? 
— ther Court, and he ſhews this by Mot 


à Verdict. 
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and prays he may not proceed till Coſts paid; 
yet the Court will not grant it, but he ought 
o reſort to the Remedy of the Proceſs of the 
oure where he recovered for theſe Cofts ; 
ud fo it is if it was in the ſame Court for 
oſts for not going on to Trial; but if it were 
for Coſts after a Verdict in the ſame Court, 
there, upon Affidavit of this, it's good Cauſe 
to ſtay the ſecond Trial for the ſame Thing, 
"Wunleſs the Coſts of the Firſt be paid. Sid. p.229. 
Ain and Hood. | 
Upon a Trial at Bar in Eje&ment where Where Coſts 
WT wo were made Defendants, and had entred ate confeſſed 
Into the Common Rule; and at the Trial en, Le, En- 
one appeared and confeſſed Leaſe, Entry and 4 e. and 
Ouſter, but the other did not; and after Evi: that the other 
dence given, the Plaintiff was nonſuited, and did not. 
Coſts taxed for the Defendants. Per Cur?, both 
theſe Defendants ate intitled to the Coſts, and 
he that did not appear, might releaſe them to 
the Plaintiff. But the Court faid, If there 
ſhould appear to be Covin between the Leſ- 
for of the Plaintiff and the Defendant, who 
did appeas to releaſe the Coſts, they would 
correct ſuch Practice when it ſhould be made 
to appear. 2 Ventr. 2 M. & M. Fagge and 
Roberts, ty : 
Berkley had Judgment in Ejeclione Firme in 
C. B. and Execution of his Damages and 
Colts. Foot brings Error, and the Judgment 
is affirmed ; whereupon B. prays his Coſts for 
Delay and Charges, but could not haye them, 
for no Colts were in ſuch Caſe at Common 
Law. And Stat. 3 H.7. c. 10. gives them 
only where Error is brought in Delay of Exe- 
Cuiton; and here tho? he had not — 
| | 0 
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of the Term, yet he had it of his Coſt, 
1 Ventr. 124. | | 


- Adminiſtrator brought a Writ of Error up 
on a Judgment given in Ejectment againſt the 


Inteſtate. Per Cur, he ſhall pay no Coſts, tho 


The Entry. 


the Judgment was affirmed, and the Writ 
brought in Dilatione executionis. 1 Ventr. 


Writ of Inquiry. 


It was aſſigned for Error, That a Writ of 
Enquiry of Damages was awarded, and no 
Day given to any of the Parties to be there 
at the Time of the Return; for the Entry 
ought to be, Ideo dies datus partibus preditti, 
or at leaſt to the Plaintiff, that ſo he might 
then pray his Judgment, ſed non allocat', tot 
the Defendant is not to have Day, and the 
Plaintiff is to attend at his Peril; and fo is the 
Courſe of the Common- Pleas; aliter in thei 


King. Bench. Cro, El. p. 144. Mathew and 


 Haſſtl. 


E. in Ejectione Firme had Judgngent by De- 
fault againſt the Defendant; whereupon 4 
Writ of Enquiry iſſues out to enquire of ths 
Damages, and before the Return thereof the 
Defendant brought a Writ of Error; the Que 
ſtion was, Whether the Writ of Error wet 
well brought, in regard the Courſe of the 
Common=Pleas is not to make up the Judgment, 
until the Writ of Enquity be returned. Rik 
ſaid, A Writ of Error may be brought belore 


the Wric of Enquiry be returned in Ejedtim 


Firme, for in that Action the Judgment 5 


compleat at the Common Law before it by 


returned; 
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returned; for the Judgment is but to gain 
iſt, N poſſeſſion, and fo it is in a Writ of Dower. 
But in an Action of Treſpaſs, where Damages 
up» Ware only to be recovered, there the Judgment 
the Wis not perfect, till the Writ of Enquiry be re- 
ho turned, nor can be made up, as in this Cafe 
Vt Wie may. But in regard that here is no com- 
pleat Judgment, for there is no Capias, which 
dught to be in all Actions Quare Vi & Armis, 
hat the King may have his tine, which elſe 
e cannot have, if the Party do not proceed in 
is Writ of Enquiry, the Writ of Error is 
t of Wrought too ſoon, and you may proceed to 
no Wxecution in the Common-Pleas, for the com- 
ere Npleat Record is not here. Aſterwards, in 
ty Waoother Caſe, Rolls was of Opinion, That it 
Gi, vas a perfect Judgment; and it is in your 


ig Power (ſaid he to the Defendant's Council) 
for Whether you will have a Writ of Enquiry or 
the ot; and if the Judgment be affirmed here 
the pon the Writ of Error brought, you may 


ve a Writ of Enquiry in B. R. the Council 
andWhicrefore moved for a Certiorari. Rolls; take 
but it will do you no Good, for the Judg- 
ent is well. Stiles Rep. Glide and Dudenu's 
ale, p. 122. Crook and Sanny. Stiles 127, 


the W This Point is ſettled now in both Courts. The Writ of 
the "ag Firme, if the Plaintiff recover by Error lies up. 
Aue; Nibil dicit, in which Judgment is given, that 1 


e Plaintiff ſhall recover his Term, and a the Return of 


the Vrit is awarded to enquire of Damages, a the Writ of 
1ent, WV rit of Error lies upon this Judgment before Enquiry, and 


e Return of the Writ of Enquiry of Dama. Wh. 
s, and Judgment upon it, for the Judgment 
perfect as to the Recovery of the Term be- 
re by the firſt Judgment, and the Plaintiff 
t be ND may 


270 The Taw ok Ejectments. 
may preſently have Execution for the Poſly| 
ſion; and peradventure he never will hay 

Judgment for the Damages, and ſo the Deſg 
dant ſhall be ouſted of his Poſſeſſion ſan; 3 
medy. So it is if a Man recover in Ejety 
Firme by Confeſlion, or non ſum Informa 
or Demurrer, a Writ of Error lies before ty 
Damages taxed by Writ of Enquiry. 1 Xilh 
p. 759, 751. Newton and Terry, Taverner ay 
Fawcet, Booth and Errington. 5 Rep. mani 
and Houſe and Layton. Latch, p. 212. 
Abatement Council prayed Abatement of a Writ 
by Death af- Enquiry on 16 and 17 Cer. 2. c. 8. by Af 
: ter Judgment davit of Ceſtuyque vie - Death after the Jug 
K er pendant ment two Days; and by the Act from th 


EE ; i . 
0x; Judgment affirmed in Error, which ws 


mance. 


Term after, which the Court granted. Butt 
1 were better the mean Profits were recoveti 
i in Ejectment by the ſame Verdict. Wild hel 
1 this ſhould be given in Evidence on the Wi 
it of Enquiry, but being no Bar but in Mity 
| tion, that is not ſufficient 3 and it was ſlayi 
l Warren and Orpwood, Mic. 25 Car. 2. J. 
| 3 Keb. P. 218. | | | 
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t was aſſigned G 
Jas, Quod recuperet poſſeſſionem termini prædict 
phere it ſhould be, Ouod recuperet terminum; 
Ir as in a Real Action he is to recover Sei- 
m, ſo in a Perſonal he is to recover Poſſeſ- 
on, and the Writ is Habere fac Poſſeſſionem. 


CHAP. XIV. 


Form of entring Fudgments in this Action. 


How the Entry is when Part is for the Plain- 


tiff, and Part againſt bim. How againſt ſe- 


veral Ejectors, The Form of the Entry in caſe 


of Drath of the Plaintiff or Defendant. 

Verdict and before Futon the Plamtiff dies. 
Ejettment for the whole, and no Title but to a 
Moiery. For what Cauſes ments in Ejca- 
ment are arreſt able or erroneons. In what Caſes 
Judgment (ball be amended, Of Fudgment 
againſt ones own Ejector, | 


{NT Judgment in Ejectment till La. 
titat filed, and Bail. 2 Keb. 743. 


The Form of entring Judgment in this 
Adtion. 


In Cr. El. 144: Matthew and Haſſels Caſe. 
or Error, That the Judgment 


. . 175. weſwe Cale. 
All the Courſe of Entries, when Part is 


ound for the Plaintiff, and Part againſt him, 


to enter only, Quod Def. eat inde ſine die 
quoad, 
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Of Judgment in Ejedũment and Execution. Tbe 


Qua rienpered 
poſſe ſſionem ter- 


min, 


How the En. 
try 15 when 
Part is made 
pro Suter, and 
Part againſt, 
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ror of a Judgment in Ejectment was brought 
| becauſe the Defendant was found Not guilty 


quer in miſericordia, ec, whereas it ought tt 


Plaintiff had not appeared that Term, the 


Ke Def. (it 


quietus. 


Actions which are final; but this Action i 
not final, and the Judgment ſhould be, Qu 


Quod Def. re- 
mae at inde- 


tens. 


Againſt ſeve- 
ral EjeCors. 


\ : OOTY Q 
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quoad, cc. whereof he is acquitted. It wa 
Taylor and Woldboro's Caſe. Cr. El. 768. Er 


quoad a Third Part; and the Judgment is en 
tred thereupon, Quod Def. eat inde ſine die 


have been, Quod le Plaintiff nil capiat per Bi 
lam for that Third Part, ſed non allocatur cauſ 
qua ſupra, Cro. El. 768. and the Court woul 
have affirmed the Judgment, but becauſe thi 


cauſed him to be nonſuited. 

In x Rolls Rep. 5i. Error was afligned, b 
cauſe the Judgment in Ejedtione Firme ii 
Wales was, Quod Def. ſit quietus, ſuch Judgment 
being only given in a Writ of Right, and ſu 


Def. eat inde fine die. Sir William Morris an 
Cadwallader's Caſe. | I 

In Ejectione Firme, if upon Now ſum ini 
matus pleaded, Judgment be given, Quod U. 
remaneat indefenſus, without ſaying verſus Cu 
rent, yet it's good. 1 Rolls Abr. 772. Fig 
and Mallory, | | 

Ejectment was againſt ſeveral Defendint 
c. they were fined ſeverally, where th 


Ejectment was againſt them all jointly ; H » 
becauſe they were found ſeveral Ejectors of ial t 
veral Parcels, the Judgment was good (, 
cet quilibet capiatur quoad his Parcel; and iii a 
had not been joint, it had not been ſufficiea fl 
Bendl. 83. Darcy and Maſon. 2 

| | d 


The Law of Epectments. 


The Plaintiff ſhall be in Miſericordia but The PlaintifF 


once. As Ejectment with Force, Three of 
the Defendants were found guilty of the 
Houſe and Ten Acres of Land, and Not 
guilty for the Reſidue. The fourth Defen- 


273 


ſhall be in 
Miſericorata 
but once. 


dant is found Not guilty general; and Judg- 


ment was enter'd, That he ſhould recover 


his Term in the Houſe and Ten Acres of 


Land, and Colts againſt che Three Defen- 
dants, and that the ſaid Three Defen- 
dants capiantur, and that they be acquitted 
quoad reſiduum, and that the Plaintiff quoad the 
Three Defendants pro falſo clamore, far fo 
much as they were acquitted ; & pro falſo cla. 
more againſt the fourth Defendant, /it in Mi. 
ſericordia. It's good enough, and the Courſe, 
that the Plaintiff in ſuch Caſes be in Miſeri. 
cordia but once, which is ſpecially enter'd. 
Cro, Car, 178. Dockrow's Caſe. 

In Croke and Sam's Cafe, Stiles 122. 346. 
the Judgment was, Ideo conſiderat eſt qd' recu- 
peret, and there wants, G Def capiatur, it is 
erroneous, 


Form of the Entry in caſe of the Death of the 
| Plaintiff or Defendant. 


Nite, That Three Plaintiffs in Ejectment 


were, and on general Iſſue it was found for Plaintiffs died 
during a Ca- 


the Plaintiffs. And Four Days after the 
Verdict given, was moved to ſtay Judgment 
a ſpecial Matter in Law, whereof the Ju- 


One of the 


ria adviſare 


— 


ſtices were not reſolved, and gave Day over, 


and in che mean Time one of the Plaintiffs 
died. This ſhall not ſtay Judgment, for the 


Poſtea came in 15 Paſch. which Mas the 16th 
. T | 


of 
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of April, at which Day the Court-ought to 


give Judgment preſently. But Cur Advi- 


ſare vult, and on the 19th of April one of 
the Plaintiffs died, and the Favour of the 


Court ſhall not prejudice, for che Judgment 
ſhall have relation to the 16th Day of April, 
at which Time he was alive. 1 Leon. 187, 
Wfey's Cale. | 


The Deach of In Ejectment, Two Defendants were found 


oac Dcofer- 


guilty, and the other not. The one that 


dznc hall not is not guilty dies, the Plaintiff ſhall have 


abare che 
Weit. 


Judgment againſt che other. So it is, if he 
that is dead had been guilty, becauſe this 
Writ is but as a Treſpaſs, where the Death 


of one Defendant ſhall not abate the Writ, 
Alo 469. 673. Griffith and Lawrence's 


E;cfunn 2 
gain H 
am Fetne, 
Eacu dies. 


Cate. | | 
Ezefione Firme againſt Baron and Feme; 
and Verdict pro Quer, and after, between 
the Verdict and Day in Banco, the Baron dies. 
And therefore the Court in Lee and Rowley 


Caſe, 1 Nad. Rep. 14. adviſed the Plaintiff 


to reſinquiſh this Action, and only to enter 
the Verdict for Evidence; for if Judgment 
is given againſt the Defendant, and one is 
dead at che Time of the Judgment, then this 
will be erroneous, per Dodderidge and Mam 
Preiguatory, But Coke ſaid, The Plaintiff 
may make Allegation that the Husband is 
dead, and ſhall have Judgment againſt the 
Wife. And it hath been adjudged lately, 
Ejectment againit Baron and Feme, which 
are but one Perſon in Law; yet if che 
Husband dies, the Suit ſhall proceed againlt 


che Wife, Hardr. 61, But in Rigley and Lee's 
Caſe, Cr. Jac: 356. Ejectment againſt Baton 


and 
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and Feme, after Verdict Baron dies before 
the Day in Banco, becauſe it is in the Nature 
of a Treſpaſs, and the Feme is charged for 
her own Fact. Per Cur', The Action con. 
tinues againſt the Wife, and Judgment ſhall 
be enter 'd againſt her ſelf, becauſe the Baron 
was dead. = ns 

Ejectment apainſt divers, all plead Not Record where 
guilty; and divers Continuances were be. not to be 
tween them all, where revera one of the amended, 
Defendants was dead after Iſſue joined, and 
a Verdict was after found pro Quer', and 
the Record was moved to be amended. Per 
Cur, we cannot do it. After Verdict and 
before Judgment the Plaintiff may ſurmiſe 
that the Defendant was dead before the Ver- One Deſen- 
dict, and Continuance was againſt him as dantdies after 
in full Life. Jones 410. Sir John Fitxberbert Iſſue joined. 
verſus Leech. And, * a 

In Ejectment to try the Cuſtom of Copy. 
hold, = Plaintiff oh nonſuit, and — — 1 N 
the Deſendants being dead, Hales, Chief Ju- Roll, one De- 
ſtice, adviſed to enter a Suggeſtion on the rv being 
Roll that one was dead, elſe the Judgment N 
for the Defendants on the Nonſuit will be er- ; 
roneous as to all. Mich. 23 Ca.. 2. B. R. Haw- 
thorn and Bawdan. R <4 | 
Ejectment was brought againſt Seven, gie 8 
One dies, hanging the Writ, and the Judg- agg 3 
ment was given againſt the Six, without and one dies 
peaking any Thing of the Seventh, where hanging the 
he Judgment ought to be againſt them that Writ and Er. 
ere in Life, and a Nil cap' as to him that r brought. 
as dead; otherwiſe there is a Variance 
eween the Writ and Judgment: And a 
Yrit of Error was brought, but it was not 

| 2 Woll 
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well brought, for the Seventh joined in the 
Writ of Error, which was ad grave damnum 
of all the Seven. But had it been omitted ad 
grave damnum of him that was dead, it had 
been good. 2 Rolls Rep. 20. Bethell and Parry, 

Pal. 152. Meſme Caſe. e 
After Verdict In Hide and Markham's Caſe it was ruled, 
and before That if one bring Ejectione Firme in B. R. 
Judgment the and there had a Verdict in a Trial at Bar; 
and Juadg. and after. before Judgment, he dies, and 
ment is given after the Judgment is given for him the ſame 
for him the Term: This is not Error, for that the Jude- 
fame Term. ment ſhall relate to the Verdict. But if the 
Verdict paſs againſt the Plaintiff at the N. 
prius, and after, before the Day in Banco, he 
dies, and after Judgment is againſt him: This is 
Error, ſor as much as Judgment is given 
againſt a dead Man. 1 RCA, Abr. 768. and 

| Furdan's Cafe, Did. | 
The Plainti® The Plaintiff in Ejectment dies, Addiſon's 
dies aſtet Ver- Caſe, Mod. Rep. 252. Yet as that Caſe was, 
7 ina the Court would not ſtay Judgment; for 
-— ut Wn between the Leſſor of the Plaintiff and the 
ed, and why. Defendant there was another Cauſe depend. 
ning, and tried at the lame Aſſizes when this 
Iſſue was tried, and by Agreement between 
the Parties, the Verdict in that Caſe was 
drawn up, but agreed it ſhould enſue the 
Determination of this Verdict, and the Ti- 
tle go accordingly : Now the Submiſſion to 
this Rule was an implicit Agreement, not 
to take Advantage of ſuch Occurrences 3a 
the Death of the Plaintiff, whom we know no 
Ways to be concerned in Point of Intereſt, 
and many Times but an imaginary Perſon. 
Per Cur', We take no Notice judicially, 4 
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7 the Leſſor of the Plaintiff is the Party inte. What Notice 


d reſted, and therefore we puniſh the Plaintiffrve Court | 
d if he releaſe the Action, or releaſe the Da- jo OE 

6 Z Leſſor of the 
7, mages.) It was ſaid too in Behalf of the Plaintiff. 


Judgment, That there was a Man of the 
d, ſame Name in the County with him that 
R. was made Plaintiff: And by the Court that 
TB; is ſufficient, and the Court ſhall intend it to 
ad be him, were there any one of the ſame 
ne Name in rerum natura. 
g It is ſaid in Cooper and Franklin's Caſe, If Ejecment for 
he one brings Ejectione Firme for the whole, ha rhe whole, and 
ung Title but to a Moiety, that it hath been © Title bur to 
he WW adjudged againſt Bracebridge's Cale, in Plowd, 5 Moiety, 
0 8 gment 
be ſhall have Judgment for a Moicty. 3 Bal. ſpall be for 


en ſtrode 18 5. the whole. 


nd | 

+ In what Caſes, and for what Cauſes, Judgineuts 

2 in Ejedtment are arreſtable or erroneous, 

225, = | 

for In Savern and Smith's Cale, Judgment Judgment for 


the was Je integris tenementis, Where it ought to che whole 
nd. I have been for a Moiety: The Judgment eee * 
this was given for the whole, and intire Da- * Moicty. 
een mages aſſeſſed by the Jury. It is Error. | 
Was Co. Car. 7. | 
the The Declaration was, Od per Indentur“ di- 
Ti. miſit decimas garbar' Rettorie de, & c. una cum 
n to BE 19472 horreo & gardino eidem Rettorie pertin. 
not And the Judgment on Demurrer on the 
S © WMPlca was, Ideo, Cc. qd' pred” Querens recu- 
no Peret vers præfat Def” terminum ſuum præ dict 
ell, N 7b: ventur de & in Reftoria horreo & gat | 
ſon. 5 predic” cum pertin' & damna ſus. And More Dama- 
that I more Damages is found in the Return of the 851 found 

a 338 | han the 
the WM 'nquiſition than the Plaintiff counts. And phintitt 

1 3 he counts. 
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the intire Rectory was not let, and no Term 
ſuppoſed in it in the Declaration, but in 
the ſaid Three Particulars, and no expreſs 
Judgment is given, for the Tythes and Da. 
mages are aſſeſſed for the Expulſion of the 
intire Parſonage, of which there was no 
Complaint. It ſeems it is erroneous. Dyer 
258. Plow. 19. 1 Bulſtrode 49. 10 Rep, 117, 
: 3 Cro. 544. hs 0 
Againſt Guar- Ejectione Firme was brought againſt Four, 
_ 2 whereof One was an Infant, and appeared 
3 by his Guardian, and Verdict was pro Quer, 
and Judgment againſt them quod capiantur 
But no ſuch Judgment ought to be again 
an Infant, and it is Error, and Judgment ws 
reverſed. Cr. Fac. 274. Holbrook and Dol 


Caſe. 

| Infant appear= C. one of the Defendants at the Time 0 
4 ed by Attor- the Judgment was within Age, and appear 
1 880 ed by Attorney, where it ought to have been 
= by his Guardian, the Judgment being upon 
#9 Verdict. Per Cur, it's Error; and in regart 
wo Damages and Coſts are intire, the Judgmen 
1s | ſhall be reverſed for both. By the Statute 
1 21 Jac, 13. Judgment ſhall not be arreſted 
4:0 for that the Plaintiff in any Ejectione Firmt, o 
i in any perſonal Action, being under Apt 
14 did appear by Attorney, and the Verdict di 

Hh | pass for him. 
1 Not ſevering, Judgment was reverſs'd in Exror of a Judt 
171 and intire Da- ment in C. B. in not ſevering for what Pat 


VN mages. by Number of Acres by eri Verdi 
and giving intire Damages to the Plainilll 
2 Keb. 259. Mackworth and Thomaſon. 
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Note, If it appear by the Record of a ſpe- 
cial Verdict that the Plaintiff had Priority of 
Poſſeſſion, and no Title was found ſor the 
Defendant, the Plaintiff ſhall have Judgment. 

2 Sanders 112. 

Ejectione Firme was againſt Baron and Feme: Arg, Baron 
On Not guilty pleaded, the Feme was found and Feme 
guilty, and the Baron not guilty ; and the 9uodcopiancur, 
Judgment was againſt Baron and Feme quod _ 2 
capiantur, This was afligned for Error; but — 88 
the Plaintiff had Judgment, ſor ſo are all the i 
Precedents: But in the Writ it was Vi & arms, N & armi; 
and in the Declaration Vi & armis was leſt left out in the 
out, and for this Cauſe Judgment was reverſed. Declaration. 
Cro, Car. 406. Mayo's Cale. | 5 

In Ejectione Firme, if Judgment be given Writ of En- 
upon Demurrer, or by Default, or on Non quiry of Da- 
ſum ixformat, for the Plaintiff to recover the mages. with- 
Term, but it's awarded that there ſhall be a Parts. 1 0 
Writ of Enquiry of Damages, without ſay ing Mt 
Quod capiatur; this is erroneous, for it may 
be he will never enquire of the Damages, 


and make Return of it ; and then the Fine 


due upon the Capiatur will be loſt. 1 Rolls 
Abr. 769. 

Note, On Not guilty pleaded, Iſſue is join d, 
and a ſpecial Verdict found, and upon this 
Verdict Judgment given againſt the Plaintiff, 
and after the Plaintiff brings a Writ of Error, plaintiff 


and in this the Judgment is reverſed, the brings a Writ 


Plaintiff ſhall have Judgment to recover his of Error, and 
Term, his Declaration being good, and the N 
Law being for him on the ſpecial Verdict: What Judg- 
For the Court which reverſeth the firſt Judg- ment he thall 
ment, ought to give the ſame Judgment which have. 


was given in the firſt Suit. 1 Rolls Abr. 9574. 


Omalcour and Ejyres, I 4 Note 


Be fore Jud 8 


Leaſe expires, 
the Plaintiff 


Judgment for Savile 28. 
Twenty Acres 


Ten Acres. 


Quod recuperet 
terminum left 


Variance of 


Amendment. was amended, for the Entry was, Quod recu- 


The Law of Ejecinents, 


Note alſo, If before Judgment the Yeats 
of the Leaſe expire, the Plaintiff had Judg- 
ment to recover Damages; otherwiſe in 
Actions where Freehold is to be recovered. 


In what Caſes Fudgments ſhall be amended. 


The Jury find the Defendant guilty of 
Ten Acres, and the Judgment was entered of 
Twenty Acres; the Judgment was amended, 
IWVinch, p. 8. 5 | oy | 

If on Non culp' pleaded, a Verdict is for 
the Plaintiff, and Coſts and Damages gi- 
ven; and upon this the Judgment is Quod quer 
recuperet the Damages and Coſts, and not 
Quod recuperet terminum, as the Ule is: This 
is the Default of the Clerk, and fo amendable. 
1 Rolls Abr. 206. Belſh and Pate. 5 

The Clerk of the Entries of the Judgments 
had miſtaken the Parcels, the Jury having 
found ſeveral Ejectments in ſeveral Parcels 
they find S. had ejected him out of certain 
Parcels by a certain Name, and T. had eje- 
&ed him out of other Parcels by a certain 
Name, and miſtook that S. had ejected him. 
out of the Parcels that T. had ejected him, ha- 
ving the Diſfringas for his Direction. But it 


peret werſus S. unum Meſſuagium, exc. which 
was the Ejectment made by . and fo vice 
verſa, Whereas the Court's Judgment was, 
uod Fudiium intretur pro Quer'. ö 
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In Ejectione Firme of One Meſſuage, Two 
ottages; and certain Lands, and the Jury 
nd the Defendant guilty of the Moiety of a 
leſſuage and Lands, and not guilty of the 
wo Cottages, and of the other Moiety of 
e Meſſuage and Lands, and Judgment is, 
ud quer recuperet Terminum ſuum predict de 
rdietate tenementorum prædictorum, & eat inde 
ne dic for the Reſidue : And this Judgment, al- 
ough it may be intended that Judgment is 
ven for the Moiety of the Two Cottages, 
hereof he is found Not guilty, in as much 


it is tenementorum predittorum ; yet it ſhall Default of 
2 amended, it being only the Default of the the Clerk. 


erk, having the Poſftea before him when 
 enter'd the Judgment. 1 Rolls Abr. 206, 
yer and Hos Eins. l 
judgment quod recuperet, and ſaith not ter- 
mm, yet amended. 1 Keb. 155. 


Paſture; whereas the Verdict was enter'd, 
hat he was found guilty of the Ejectment 
a Meſſuage, Ten Acres of Meadow, and 
hirteen Acres of Paſture, and for the Reſi- 
e Not guilty ; ſo as there is not any Land 
the Verdict, and a leſſer Quantity of Mea- 
dw and Paſture than is in the Judgment. Per 
iam, it is amendable, and is not like the 
ntry of a Capiatur for a Miſericordia, which 
not amendable, that being an Error in 
int of Law, and cannot be imputed to the 
elauit of the Clerk. But here the Verdict 
the Guide to the Judgment; and "A the 

| | er « 


The Judgment was, Quod recuperet the Poſ- Amendment 
ion of a Meſſuage, Sixty Acres of Land, for Miſpriſion 
ity Acres of Meadow, and Fifteen Acres of the Clerk. 


282 The Law of Ejectments. 
Verdict is beſore the Clerk to enter up the 
Judgment, it is but his Miſpriſion, eſpecially | 
the Entry of the Judgment in the Paper. Book 
being right according to the Verdict. Cn, 
Fac. 63 2. Maſon and Stephenſon, 


E XECUTION. 


Two Defen· In Ejectment againſt two, one confeſſeth, 
dants, one the other pleads Not guilty, and at the Tria 
. the Plaintiff is nonſuited, he cannot take Exe. 
. Not cution againſt him that conſeſſeth; but if by 
guilcy. Rule of Court one be made Defendant for 
| Part, and confeſs, the Plaintiff notwichſtand. 

ing the Nonſuit may take Judgment againſt 

him that confeſſeth for his Part: But if exc 

Defendant take upon him the whole Title, 

the Plaintiff in any Caſe cannot have Execy 

tion; but one Defendant being Leſſor of the 

Houſe, reſerving a Chamber, who never had 

any Notice of the Action, and therefore Judg 

ment enter'd of the whole Houſe, is not void 

quoad the Chamber only, but wholly, And 

Hide would have had the Attorney, who el. 

ter d Judgment, pay Colts, but ordered the 

Poſſeſſion to be delivered to the Tenant 0 
Agreement to relinquiſh the Coſts. 1 Reb. 786 

Burgoigne 1* e 3 

„ It was a Queſtion much debated, If a Sn 
— Anh, fac quare Executionem habere non debeat, upd 
Ejectment a Judgment in Ejectione Firme, may be brouy 
may of by the Adminiſtrator of the Leſſee (the Pla 
2 tiff in Ejectment, or by the Leſſor himſel 
ſtrator of the againſt the free Tenants? And per Cur, t 
Leſſee or Leſ. Leſſee or his Adminiſtrator, as well as 
ſor himſelf. | „ 


r 


be ef himſelf, ſhall have this Writ in ſuch a 
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Caſe ; this was on Demurrer to the Scire fac“: 
Yet the Leſſee nor his Adminiſtrator ſhall 
have it, but the Leſſor himſelf Sid. 317. 
Cole and Skinner. 

Note, Baron and Feme are ejected out of Recovery by 
a Term in the Right of the Wife, and the the Husband 
Husband recovers in Ej«&ione Firme brought f x eg of 
by him in his own Name; this is an Altera- 2 yo 
tion of the Term, and veſts it in him only. 

1 Int. 46. 5 

Note, It was adjudged in Throgmorton and Aſter Judg- 
Sir Meyle Finch's Caſe, That after Judgment ment Court of 
for the Mortgagee in Ejectment, a Court of Equity not to 
Equity cannot relieve the Mortgagor; but he — 
ought to have preferred his Bill before Judg- — 
ment, 3 Bulſtr. 118. The Caſe was, He, by 

whom the Money was ſent to be paid for 

the Redemption of the Land, was by the 

Way robbed of the Money; but the Money 

was paid preſently after. | 

Note alſo, In Ejectione Firme, if a Rule is No Judgment 
given to the Defendant to anſwer, and he upon NH di. 
doth not, and upon this another Rule is given —— — 
to anſwer peremptorily, and he fails to do it, 8 
no Judgment ſhall be enter'd againſt him on a 
Nibil dicit, but upon Motion in Court. 

It is ſaid in Carter and ClaypooPs Cale, 1 Rolli 
Abr. 887. If a Man recover in Ejectione Firme 
againſt JF. S. who after dies, he muſt fue 
Execution againſt his Heir; for by Intend- 


ment F. S. his Anceſtor, the Ejector, was a 
Diſlcilor, 
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Of judgment ins one's own E Jechor, 


Judgment againſt the caſual Eje&or, Coun. 
cil prayed that he might not plead to the De. 
claration of Michaelmas Term on Leaſe of the 

| Biſhop of Worceſter made this January, Habend 
from the 20th of Offober laſt, which is ill per 
Declaration is Cur, and Judgment ſtayed. But this is a good 
of that Term Declaration of this Term by new Delivery, 
when the Te- though of Courſe a Declaration is of that 
nank appears. Term always when the Tenant appears, 
which was but this Term, yet Judgment 
ſtayed. 3 Keb. 729. Hill. 18 Car. 2. Finch and 
—_ 
The Action was of Eaſter Term, and the 
Demiſe and Title of the Plaintiff is but Two 
Day before Trinry Term, and there was a 
| Rule tor Judgment againſt the caſual Ejector 
A Trick to Per Cur, This is but a Trick to gain Poſſel- 
gain Poſſeſs ſion, as Sir Richard Mincbam's Cafe was, who 
ſion. delivered Ejectments in his Wife's Life- time 
on Leaſe then when he had Title, as of ſub- 
ſequent Term when ſhe was dead; and it 5 
not fit to put the Tenant to a Writ of Error: 
So the Rule was ſet aſide, and order'd a new 
Declaration. 3 Keb. 343. Trin. 26 Car. 2. 

| Stedman's Cale. IE 
When Jadg- Judgment againſt one's own Ejector can- 
ment againſt not be enter'd till the Poſtea returned and in- 


_ nes own je qorſed, that the Nonſuit was for want of con- 


Ctor to be 
enter'd. 


feſſing Leaſe, Entry, and Ouſter, which the 
Secondaries agreed for a Rule, 1 Keb. 246. 
Sir Hugh Middleton's Caſe. 


Nate, 
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Note, After the common Rules are out in Motion for a 
jectment, you muſt move tor a peremptory peremptory 
Day before you can have Judgment. And in V. 
Landon and Middleſex the Court uſually orders 
o plead the next Day, or elle Judgment; 
it in other Countries, till Four Days after 
erm. 
judgment in Ejectment againſt the caſual Death of the 
Ejector ſet aſide, becauſe the Tenant in Poſ- Tenant be- 
:ffion, who received the Declaration, died fore the 
fore the Term wherein he ought to have Term. 
appeared, and no Colts allowed, quia eſt actus 
Dei. It was objected by Serjeant Tremaine, 

That where the Landlord and Tenant for 
ears were admitted Defendants in Ejectment, 
the Landlord died, yet Judgment was ob- 
tained againſt the Tenant. But the Court 
ook a great Difference ; for in the firſt Caſe 
the Tenant dying, there is no Body to de- 
fend, but in the laſt Caſe the Tenant was ad- 
mitted to defend. | | , 
Judgments in Ejectment againſt caſual Eje. Judgment 
ctors tor want of an Appearance ſhall be ſet 2gainſt caſual 
alide, and Reſtitution granted if no Latirar g iet 
hath been ſued out againſt, nor common Bail Bron Bail be” 
filed for ſuch caſual Ejector or nominal De- not filed in 
ſendant within Fourteen Days after ſuch Ap. FourteenDays 
pearance. Trin, 4 Will, & Mary, per Cur. after Appea- 
Council prayed Judgment againſt his own e 
V iaor in an Action for Lands in the County — 95 
„ alatine of Cheer, which the Court granted; own Ejector 
. becauſe when the Defendant hath pleaded to for Lands in 
e lſſue, they may try it by Mittimus in the Com Cheſter. 
/ —_ Palatine. 2 Keb. 135. Reddiſh againſt 

mith, | 


In 
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The Law of Ejectments. 


In Ejectment, Verdict was pro Quer in B. R 
and a Writ of Error was brought in the 
Houſe of Peers. It was moved, whether 3 
Capiatur ſhall be awarded againſt the De- 
fendant, which is uſually done, ex Oſfci, 
for a Fine to the King for a Breach of the 
Peace. But now by Statute 5 & 6 Will. no 
Cap pro Fine ſhall be profecuted againſ 
the Defendant, either in Treſpaſs, Eje&ment 
Aſſault, or falſe Impriſonment, in Lieu where 
of the Plaintiff is to pay the proper Officer, 


u ſigning the Judgment, 6 5. 8 d. over 
4 above che uſual Fees. 


So that now it 
will be Error to have a Capias awarded, ſince 
the Act prohibits the Execution by remit. 
And the Court was of Opi. 
nion, that the Capias ſhould be wholly omitted, 


5 Mod. 285. Lyndſey and Sir Thomas Cook, 


WS a4 ca ic <a . 
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e — 1 
e CHAP. XV. 
Habere facias Poſſeſſionem. 1 Keb. 475. 


tbr Mirit is to be executed: And when, 
„d in hat Caſes 4 new Habere facias 

WH Poſſeflionem ſhall be granted or not. How 
the Sheriff is to deliver Poſſeſſion. Habere 
ſacias Poſſeſſionem after the Year without 
Scire fac', aud why. A Tenant readmitted 
upon bis attorning Tenant, 


HIS Writ is made ont by the Clerk of gy whom 
the Judgments after Coſts taxed and the made our, 
udgment ſigned. 1 and when. 
In Ejectione Firme of 20 Acres of Land, Plaintiff at 
he Defendant on Not guilty pleaded is found bis on Peril 
puilty for xo Acres, and not guilty for the . 
Reſidue. Now the Plaintiff at his own Peril, ne _ 
pon his own ſhewing which they are, ſhall found. 
e put in Poſſeſſion. Savil, p. 28. | 

And if a Man bring Ejectione Firme of 40 
cres of Land, and recovers 30, and not 
he Reſidue: Upon the Writ of Execution o the She. 
e Sheriff may deliver to him any, (vix.) ciff maſt de- 
Three or more of the Acres in the Name of liver ig. 
e whole, without ſetting out the Land, 5 
Covered by Metes and Bounds ; though the 
Plaintiff had not recovered all the Acres, 
hereof he brought the Action, and where- 

he had ſuppoſed the Defendant Tenant. 
Rolls Abr. 886. — 


P, 


How 
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How the Sheriff may juſtify the removin 
of the Goods out of Poſſeſſion upon a W. 
of Habere Facias Poſſiſſionem. Lut. 1486. ſ 
4 Judgment was obtained in Ejectment by © 
Lo cw Default, and a Writ of Poſſeflion execute 
upon his turn- and the Tenant and all his Family turned oy t 


ing Tenant. of Poſſeſſion, and the Tenant was immediae " 


ly readmitted upon his atturning Tenant. AM ' 
terwards another Perſon ſerves the Tenn 
with a Declaration in Ejectment, and th 
Tenant atturns to him; and the firſt M; 
who recovered, ſued out a Writ of Poſt: 
ſion upon his Judgment, and executed 


but it was ſet aſide, becauſe the Plaintiff hy i 

upon his firſt Execution the Effect of h l 

Judgment, and might have kept the Poſl| L 

on when it was delivered to him by the $ 4 

nn. oF. M1 3 2 
How the She- Now it a Writ of Execution go to th 

riff is to Sheriff to put a Man in Poſſeſſion of 20 As 

efteem th: of Land, the Sheriff ought to give him lll 5 

e. Acres in Quantity, according to the UH 

9g the Country, and not according to te 

Where Deli. Uſage of the Statute. And if a Man recor: U 

+ phy divers Meſſuages, the Sheriff (upon the I 

+ nd an of Execution) may make Execution of ol ©: 

by the Sheriff in the Name of all, withour going to even t. 
is ſufficient one in particular; but if in ſuch Caſe d 

or not. Meſſuages be in the Poſſeſſion of fee in 

Men, he ought to go to every Houſe piu, 

ticularly, and of them to deliver Seiſin, a pj. 

the Delivery of Seiſin of one in the NI 

of all is not ſufficient. Heid and Bet bel. the 

When many Acres are in Demand, ½ 7} 

but Part recovered, and the Habere fac . 


ſeſſionem comes to the Sheriff to deliver E: 


Cltio 
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cution of the Land recovered, it does not 

ſuffice there to give one Acre in the Name 
of the whole recovered; but he cught to Where the 
ſet forth all the Acres particularly, ſo that Sher ff is to 
the Recoveror may have Benefit of che Judg- H“ the 
ment in Certainty, and the ſeveral Profits 3 1 
without Interruption. Pal. Rep. 289. Molineux © © 

and Fulyam, | | 


Sumetime a Rule of Court is to give Poſſeſſion. 


If one recover Rent or Common, a Wrie How the She 
iſſues out to the Sheriff to put him in Poſ. riff is to give 
ſeſſſon, and the Sheriff comes upon the my of 
Land, and delivers him Seiſin of the Rent uo or Cows 
or Common by Parol, this is well done. 

22 Aſſ. 84. : | 

Habere facias Poſſeſſionem, if executed, is Hr gere facias 
good without Return. But the Court may Poſ/forcm 
command the Sheriff to return it. 1 Rolls 1 
Rep. 77. | | ; 

Nu, The Sheriff, in Caſes where Land is How poſſi. 
recovered, is to put the Party in Poſſeſſion ſion to be gi- 
and Seiſin by a Twig, Clod, &c. of an ven of Houſe, 
Houſe, by the Key, ec. of Rent, by Corn or 2 — 
Graſs growing on the Land, out of which . 
the Rent iſſues. 6 Rep. 52. > 

Error was of a Judgment in the Ring's-Bench 
in Ireland,” and Judgment for the Defendant 
was reverſed, and Judgment given for the 
Plaintiff, Quod recuperet terminum ſuum predict“. 
lt was moved how Habere fac Poſſeſſionem 
ſhould be awarded; and it was relolved, r. feria, 
That there ſhould be 2 Writ directed to the p. /ionm. 


Chief Juſtice in Ireland to reverſe that Judg- how awarded 
| V ment, into Ireland. 
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ment, commanding him to award Execution. 
Cro. Car. 5 11. Mulcarry and Eyres. 


In what Caſes a new Habere facias Poſſeſſio. 
nem ſhall be granted or not, and of the Sheriffs 


Demeanor therein. 


Nota pro Regula, That after Habere facias 


Plaintiff ſhall Poſſeſſonem executed, be it by the Sheriff, or 


have a new 
Habere faci as 


Peſſ. Han. ia. 


voluntary Delivery of Poſſeſſion, if the Par- 
ty be turned out again by the Defendant's 
Means, he may have a new Habere facias Poſ- 
ſeſſtonem on Motion in Court, and an Attach- 
ment againſt him: But if after quiet Poſſeſ- 
ſion others enter, he muſt have a new Action 
or Reſticution, elſe by this Means, by Pra- 
ctice the Plaintiff may turn out any of his 
Aſter- Leſſees on Non pay ment of Rent. Had 
actual Poſſeſſion been by Agreement of the 
Parties, or by Delivery of the Sheriff, the 
Party can never after have a Habere facias 
Poſjcſ/ionem : But if there be Agreement to de- 
liver Poſſeſſion in futuro, if it be denied, a 
new Writ may be had. But after the Year 


there muſt be a new Motion for it in Court, 


With chis agrees Pearſon and Tavernor's Cafe; 
if one recovers in Ejectment, upon which the 


 Recoveror was put in Poſſeſſion per Habere 


facias Poſſeſſionem, and after the Defendant 
ouſts him again, if the Writ was never re- 
turned, (becauſe then it appears not that the 
Plaintiff was ever out of Poſſeſſion) a new 
Writ ſhall be granted. 1 Keb. 779. Rardif 
and Tate, x Kev. 785. Lovelace's Caſe, 1 Rolli 
Rep. 353. Perſon and Tawvernor”'s Caſe. 


It 
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It is expreſly refolved in Dame Molineux 
and Falgam's Cale, Palmer, p. 289. | 

If Habere facias Poſſeſſionem go to the Sheriff, When the 
and he returned Execution of the Writ, and Writ of Hai? 
the Writ is filed, there the Court may not #9 Poſeſſn- 
award a new Habere facias Poſſeſſionem; but 8 tf. 
before they may, becauſe in the firſt Caſe the Cour 
it appears the Party had Execution. The may nor a- 
Council prayed, That the Defendant might ward a new 
file an Hahere facere Poſſeſſionem, to the Intent Halere fac 
that no new one may be taken out, or that Poſtman, 
that was taken out ſhould not be filed after A 
the Return of it, which the Court refuſed, 
for the Party hath Election to return it or 
not, and may renew it at Pleaſure till an effe- 
ctual Execution be had; albeit the Party had 
Execution, yet if there were any ſuddain 
Expulſion of him, he ſhall not be eſtopped. 

2 Keb. 245. Underbil and Devereux. 

Allo, if the Sheriff give Seiſin but of Part, New Habere 
be may have a new Habere facias Poſſeſſionem facias Poſſeſ 
lor the reſt. | Fionem. 

So in Stile's Caſe, 2 Brounl. 216. Stiles up- 
on a Judgment in Ej ectione Firme was put into 
Poſſeſſion by the Sheriff by Habere facias poſ- 

/ermem, and after the Deſendants enter again, 
and the Writ was returned, but not filed. | 
Per Cur, He may not have a new Writ of It is at the 
Execution, but is put to his new Action, and Dn or 
the Filing of the Writ is not materal, tor it ke 
& in the Election of the Sheriff, if be will re- Hill return it 
turn it or not. But if Execution had not or nor. 
been ſully made, as in caſe of Perſons hiding 
themſelves in the upper Lofts, and after the 
Sheriff was gone they ouſted choſe that were 
in Poſſeſſion, in this Cafe a new Writ of Exe- 

| Tz | Caution * 
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292 The Law of Ejectments. 
| cution was awarded. But by the Chief Ju. 
ſtice, if the Sheriff put a Man in Poſſeſſion, 
and after the other enter forthwith , in this 
Caſe the Court may award an Attachment 
againſt him for Contempt againſt the Court; 
and fo an Attachment was awarded upon Af. 
fidavit in Galop's Cale, 2 Brownl. 253, To 
this Purpoſe is Upton and Well's Caſe, 1 Leon. 
Where the p. 145. Upon the Habere fac Poſſeſſionem, the 
firſt Wricis Sheriff returned, that in the Execution of tho 
not fully exe- ſaid Writ he took the Plaintiff with him, and 
_ — came to the Houſe recovered, and removed 
grant a ner Chereout a Woman and Two Children, which 
one. were all the Perſons which upon diligent 
Search he could find in the ſaid Houſe, and 
delivered to the Plaintiff peaceable Poſſeſſion 
to his Thinking, and afterwards departed; 
and immediately after, Three other Perſons, 
who were ſecretly lodged in the ſaid Houſe, 
expulſed the Plaintiff again : Upon Notice 
of which he returned again to the ſaid Houle, 
to put the Plaintiff in free Poſſeſſion, but the 
others did reſiſt him, ſo as without Peril of 
his Life, and of them that were with him in 
Company, he could not do it. And upon 
this Return, the Court awarded a new Writ 
of Execution, for that the ſame was no Exc- 
cution of the firſt Writ, and alſo awarded an 
Attachment againſt the Parties. x Leon. 145. 
If the Sheriff If the Sheriff delivers more Acres than are 
delivers more in the Writ, this makes not the Writ errone- 
Acres than ous, but Action on the Caſe lies againſt the 


_ the Sheriff for doing it; but if the Writ of Ha. 


bere fac Poſſeſſimem contains more Acres ol 
Land than were in the Declaration, the Writ 
is ertoneous. 


pon 


may break open the Houle to deliver Poſſeſ- 
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Upon Ejectione Firme, and Judgment Hab Where Bas 


| than Jac” Poſſeſſion” 
fac Poſſeſſionem ſhall be after the Year without an vor © 


| a Scire fac as to the Damages, yet it's not the ye, 


abſolutely requiſite that there ſhould be without Scire 
any Scire fac? as to the Land; for if the Par- fac. 
ty take Poſſeſſion of other Land than he 
ought, Treſpaſs lies, 1 Sid. 351. Okey and 
Vicars. Scire fac is given in perſonal Action 
per Stat. W. 2, where the Remedy was aſter 
the Year to commence a new Action on the 
ſame Judgment, which cannot be in this Caſe 
as to Land, though it may be as to Damages; 
on Judgment for Damages, Coſts or Debt, 
there muſt be a Scire fac, for here is a Per- 
ſon certain charged; not ſo in Hab fac Poſ- 
ſelinem, 2 Keb. 307. Meſme Caſe; but the Not to be 
fab fac Poſſeſſionem ſhall not be granted an granted after 
Year after the Judgment without a Motion Ro Your , 
in Court. And it it be once executed, tho Niotion in 
the Parties are turned out preſently by a Courr. 
Trick, yet they may not have a new Hap 
fac Po: ſiinem without Motion of the Court. 
Siderfin, p. 224. 1 

Note, It was a Queſtiom in one Hillis 
Caſe, upon the Statute of Maintenance: A 
Man was out of Poſſeſſion, and recovered 
in Ejectione Firme, and was put in Poſſeſ- 
hon by Habere fac Poſſeſſonem, Whether he 
mo ſell preſently ? And adjudged he might. 
odb. p. 450. 

Upon the Habere fac? Poſſeſſionem the Sheriff 


lon, 5 Rep. 91. 


V 3 Return 
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Sheriffs Fee. 


The Law of Ejectments, 


Return de Hab' fac Poſſeſſionem cum 
Fieri fac”. 


Virtute iſtius bꝛevis mihi direct” 24 


die Wait Anno infra ſcripto Yabere 


fect infra nominat H. H. Paſſeſüonem 


Termini lui infra ſcripti de Tenementis 
Infra fcripr cum pertin ac etiam Fier 
feci de Terris & Catallis infra nomi⸗ 


nar W. W. 20s. Partcek Damnod infra 
ſcript & denarios illos haber coꝛam Ju; 
ſtictariis infra ſcript” ad Diem & Locum 
infra content ad reddend p2efat H. pꝛout 
interius mihi pꝛecipitur. | 


| OF Miſe Jemeanors in Poſſeſſion. 


In Ejectment, Declarations were delivered; 
and on Verdict, Evidence was found for the 
Plaintiff againſt ſome, and Judgment againſt 
the caſual Ejector for others, in the whole 47 
Houſes. Upon Colour of Hab fac Poſſeſſionen 
the Sheriff turns out of Poſſeſſion theſe 47 
Tenants, and 80 other Tenants alſo, without 
any Proceſs or Plea againſt them, for the 
Execution of which Writ the Sheritf took of 
the Plaintiff 200 J. for Fees. 1. The Court 
would not grant any Writ to ſuperſede this 
Execution againſt the 80, for if ſo, then i 


ought to be Quia erronice, and there was not 
any Error in the Proceedings againſt them, be. 


cauſe there was no Proceedings againſt them; 


but they may bring Treſpaſs againſt the Shetif, 


and the Sheriff ſhall be indicted for Extortion, 
for they cannot take ſuch Fees in cafe of real 
Eſtate as perſonal, 2 Sid. 155. There 


The Law of Sjectments. 


There is a remarkable Caſe in Siderfin 254. 
the King againſt Farr, Farr being a Sollicitor, 
had obtained a Judgment * againſt the caſual 
Ejector, upon which he ſues Hab' fac poſſeſſio- 
nem, and the Sheriff's Bailiffs enter the Houſe 
with him, and break the Door where the 
Goods were, and take the Woman to whom 
the Houſe and Goods belonged, and required 
of her ſpecial Bail, and for want of ic broughe 
her to Newgate; then Farr took the Goods, 
which were of great Value. And upon Trial 
at the Old Bail) it appeared, That Farr did 
this with Intent to take away the Goods, and 
had no Colour of Title to the Houſe for his 
Client. He was found guilty of Felony, and 
was hanged, not being able to read, though 
he were a Sollicitor. | 

The Court was moved for an Attachment 
againſt F. upon an Affidavit that he had eject- 
ed one out of Poſſeſſion that was put in by 
Hab' fac poſſeſſiunem, and that in a very riotous 
Manner, and had impriſoned the Party fo 
put out of Poſſeſſion. The Council on the 
other Side anſwered, That the Party came in- 
to the Land by Vertue of an Eigne Judgment, 
and an Extent upon it. Rolls; Here is Title 
againſt Title, therefore take your Courſe in 
Law, for we make no Rule in it. Stiles, p. 318. 
Furtune and Fobnſon's Cale. | 

Verdict for the Plaintiff was found in Eject- 
ment: But upon Agreement made between 
the Plaintiff and Defendant, the Defendunt 
was to hold the Land recovered for the Re- 
mainder of his Term to come, and according 
to this Agreement held it for Two Years; bur 
aſter wards, before his I erm expired, the FR 
tif 
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The Law of Ejectinents. 


tiff takes out a Hab fac Poſſeſſionem and exe. 
Cates it. It was moved, That the Defendant 


might have a Rule for Reſtitution. Per Cur, 
it cannot be: Take your Action on the Caſe 
againſt the Plaintiff for not performing his 
Agreement. Stiles Rep. 408. Wood and Mark. 
bam, | | 

Poſſeſſion was delivered by Habere fac Peſ- 
ſeſſionem about Nine a Clock in the Morning, 
and rowards Six at Night the Plaintiff was 
forcibiy turned out of Poſſeſſion; and this 
Matter being ſet forth by Afidavit, the Court 
held, that upon an Hab' fac' Poſſeſſionem it is 


not a compleat Execution till the Sheriff or 


his Bailiff deliver Poſſeſſion to the Party, and 
are gone away; that if immediately after ſuch 
Ex 2cution the Defendant turns him out of Pol. 


ſelſion, it wouid he a Diſturbance of the Exe- 


cution, for which an Attachment ought to go. 
And Poll, Juſtice, cited a Caſe in B. C. where, 
upon an Entry upon the P'aintiff, the ſame 
Day he bad Executon the Court granted a 
new Hub' fac Poſſeſſiunem. To which, Holt, 
Chief Juſtice, anſwered, So they might if the 
firſt Executions were not returned, otherwile 
not. Od curia conc ſir. M. 2 Anne, B. R, King. 
dal. werſus Mane, 325 * 


CHAP. 


po 
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CHAP. XVL 


J Action for the mean Profits : In whoſe Name. 
What Evidence ſhall be given in this Action or 
wt, From what Time, Where the Plaintiff 
briggs this Action. What he muſt prove at 
the Trial. Where the Leſſor brings this 
Action. What he muſt prove. „„ 


HE Action for the mean Profits on the In whofe 
Judgment in the Ejectment, ſhall be in Name. 
he Name of the Leſſee during his Term. 
\nd Note, In this Action no Evidence ſhall What Evi- 
e given, as to the Right, which muſt. be if 4nce _— 
he Action ſhould be in the Leſſors Name, A gien. 
nd therefore he can have no ſuch Remedy. 

Keb. 731. Sadler and Taylor. 

A Trial at Bar was prayed in Action for 

dean Profits. But the Court denied it, be. 

auſe how good a Title ſoever the Defendant 

ath, he cannot give in Evidence any other 

latter than what was before ruled. But by 

viſden the Title being admitted, other Mat- 

r may be given in Evidence, as a Releaſe or 

ne by the Plaintiff : And the ſame Law is in 
tion by the Leſſor, in the former Action as 

the Leſſee, and againſt the Under. Tenant, 

any that claim under the former Defendant's 

tie, eſpecially the Conteſt being for Profits 

uring the Time of the former Action hang- 
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So it is faid in Harris and Will's Caſe: If 

ecovery be in Ejectione Firme, and _ 
| er Tret- 
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the Leaſe, nothing ſhall be given in Evidence 


The Law of Ejectments. 


Treſpaſ is brought for the mean Profits befor 


but the Value of the Profits, and not the Title; 
for if it ſhould be fo, then long Trials woulg 


i 

| 

be infinite. Alſo, if it be between the ſans | 
Parties, the Record is an Eſtoppel; ſo i 
Court held it ſhould be, it it were again} ; 
Under-Tenants. But the Court granted a Til, 
at Bar, in Aſſurance they would not inſiſt uw 
on the Points formerly adjudged, but admit 
and inſiſt upon new Title. S:derf. p. 2 
_ Collingwood's Caſe. | : 
In 1 V. & M. The Court was moved ll, 
Et aſide a Verdict, recovered in an Aion ; 
for the mean Profits aſter Recovery in EjziMf j 
ment, ſhewing that the Defendant in ti . 
Ejectment had brought another Ejecmenff 
| fince, and recovered ; fo that the firſt Reco, 
very was diſaffirmed, and therefore there oughl 
to have been no Recovery for the mean Pf t 
fits; but the Motion was denied, per tot. Cui b 
2 Ventris Reports. | | 6 
Treſpaſs lies by Recoveror in erroneoi 4 
Judgment for a mean Treſpaſs ; becauſe Hg 
Plaintiff in a Writ of Error recovers all mea , 


Profits, and the Law by Fiction of Relat A 


will not make a wrong Doer diſpuniſhadql a 


13 Rep, 22. But contra, where Act of Patiq n 


ment reſto res. 


In Treſpaſs with continuando to recon t 
mean Profits, an Entry and Poſſeſſion ol a 
Land before the Treſpaſs muſt be proved g. 
and allo, another Entry after the Treſpa 


Leſſor is the principal Perſon look'd ups 4 


in the Law to ſue for the mean Prov 5 


2 Keb, 794. X hr 
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A Termor being outlawed for Felony, 


granted his Term and Intereſt to the Plain- 


tif, who is put out by FJ. S. and after the 
Outlawry is reverſed; and the Plaintiff 
brought Treſpaſs for the Profits taken between 
the Outlawry reverſed and the Aſſignment: 
Adjudged, that the Action did lie; for tho 
during that Time the Queen had the Intereſt, 
and the Aſſignee had Right, yet by the Re- 
verſal it is as if no Outlawry had been, and 


there is no Record of it. Cr. Elix. 270. Og- 


nes Cale. It was held by Jultice Vernon, 


where a Man would recover the mean Profits 


in Treſpaſs, he muſt prove Entry into every 
Parcel, and not into one Part in the Name of 
all. An Action of Treſpaſs came to Trial be- 


fore T. for recovering the mean Profits, and 


the Treſpaſs was laid the 11th of May with a 
Continuation, and the firſt Entry was before 
the 17th Day; and an Ejectment had been 
brought of this Land the ſame Aſſizes; and be- 
cauſe a ſecond Entry is required to recover 
the mean Profits, the which, if it ſhall be, will 
happen aſter that Time which he hath ac- 
knowledged himſelf out of Poſſeſſion by his 
Action of Ejectment, and ſuch Entry will 
abate the Action; it was directed to find Da- 
mages for the firſt Entry only. : 

It is a Rule in Law: By the Re. entry of the 
Diſſeiſee, he is remitted to his firſt Poſſeſſion, 
and is as if he had never been out of Poſſeſ- 
lion, and then all who occupied in the mean 
Time, by what Title ſoever they come in, 
ſhall anſwer to him for their Time; as if a 
Diſſeiſor had been diſſeiſed by another, the 
hiſt Diſſeiſee re-enters, he ſhall in Treſpals 
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puniſh the laſt Diſſeifor ; otherwiſe, aſter his 
Re entry, he ſhould have no Remedy for his t 
mean Profits. = n 
Note, In Treſpaſs for mean Profits, Special P 
| Bail is always given. 1 Keb. 100, p 
Wrirof Ex. . Writ of Enquiry for mean Profits abates h) I U 
quiry for Death after Judgment, and before or pendent II 
mean Profits Error, but after affirm'd is in Mitigation, be 
bow abates. Warren and Orpwood, 3 Kb. 205. | Cl 
Where one declares on a Fictitious Leaſe 
to A. for three Years, and within the ſame {MW 
Term declares of another Fictitious Leaſe to to 
B. of the ſame Lands; the laſt is not good for I ih 
Fa whoſe Treſpaſs, for the mean Profits muſt be brought A 
Name. in the firſt Leſſee's Name, ut dicitur. 8 an 
Is a Note in Siderf. p. 21 0. If one recover, ¶ ſe 
and had Judgment in Ejectione Firme, accord. Wh" 
ing to the uſual Practice, by conſeſſing Leaſe, da 
Entry and Ouſter, & c. it was a Doubt by the M4 
Court, if upon ſuch Confefion, Leſſee may eit 
have Treſpaſs for the mean profits from the IL 
Time of the Entry confeſſed ; for it ſeems it Wil 
is an Eſtoppel between the Parties to fay, dy 
That he did not enter. Tamen Quære, becauk MI 
this Conſeſſion is taken to Special Purpoſe om pt 
ly. Siderf, p. 210. | up 
it a Writ of Error in Ejectment abates by n 
the Act of God, a ſecond Writ ſhall be a &. 
5 perſeſleat. Aliter, where it abates by the Act 
4 of the Party. I Vent. 353. 
Judgment in Ejectment. The Defendant 
(Plaintiff) brings a Writ of Error. The 
Plaintiff, who is Defendant in the Writ of Er- 
ror, brings a Scire fac, Quare Executionem non, 
to the Intent the Defendant, Plaintiff in Er 
ror, might aſſign Errors. To which the * 
. I | tl 
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tiff in Error pleads, That the Deſendant ought 
not to have Execution, becauſe he was in 
poſſeſſion already, by Vertue of Hab. fac 
Poſſeſſonem. Per Cur, It's a Trick for Delay, 
the Scire fac being only to the Intent that the 


Deſendent may aflign Errors, and there can 


be no ſuch Plea to it in Stay or Delay of Exe- 
cution. 1 Keb. 613. Winchcomb's Caſe. 


Note, Where there is a Recovery in Eject- 


ment by Verdict, an Action may be brought 
to recover the mean Profits from the Time of 
the Defendant's Entry laid in the Declaration, 
and at the Trial it is not neceſſary to prove 
any Entry of the Defendant, becauſe the De- 


ſendant doth in the Rule confeſs Leaſe, Entry 


and Ouſter; and alſo an Entry by the Defen- 
dant upon the Plaintiff is found by the Verdict 


zpainſt him. And this Action may be brought 


either by the Plaintiff in the Action, or by the 
Leſſor of the Plaintiff ; and where the Plain- 
tiff brings it, he need only at the Trial to pro- 
duce his Poſtea of his Recovery. 

But where the Leſſor brings it, he muſt 
prove his Title over again, if it be inſiſted 
upon on the other vide, or elſe he will be 
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4 
2 


CHAP. XVII. 
Writ of Error. 


Where it lies. Of what Error the Court fall 
take Coniſance without Diminution or Certi, 
ficate, Variance between the Writ and Decl. 
ration, Variance between the Record and 
the Writ of Error. One Defendant dies after 
Iſſue and before Verdict. Nonage in Iſſue on 
Error where to be tried. Amendment of tle 
Judgment before Certiorari unaided. Releaſe 
of Errors from one of the Plaintiffs in the 
Writ of Error, bars only him that releaſed it, 
and why. Outlawry in one of the Plaintiff 

| pleaded in Error, Of Releaſe of Errors by ca- 
ſual Ejector. 


Where it lies 33 lies in B. R. upon a Judgment in 
Ejectment be- Ejectment before the Juſtices in Malu, 
fore Juſtices per Stat. 27 H. 8. Error in Real Actions ſhall Nu 
in Malen. he reverſed in B. R. and in perſonal Actions by e 
Bill before the Preſident and Council of the 

Marches; and becauſe Ejectment was a mix d 

Action, there was ſome Doubt, but it was fe. 

ſolved, ut ſupra. Moor p. 248. Ne 391. Vecl, 

Writ of Error lies in the Exchequer-Chambe fe | 

upon a Judgment in a Scire fac in Ejecion ff no 

Sid. Cro. Car. 286, 5 ght 

Leſſor or Leſſee may have a Writ of Error h 

on Judgment in Ejectione. Sid. 317. 
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The Law of Ejectments. 303 
In a Writ of Error upon a Judgment in Of what Er- 
Je in Ejectione Firme, is certified a brief ror the Court 
Entry of the Writ according to the Courſe 1 
there, and then the Declaration at large, and ſans cer. 
by the Recital of the Writ which mentions fate. 
that the Action is brought de Reckoria de D. 
viginti Acris terre & duodecim Acris prati cum 
pertinent iis in D. And the Declaration is of 
a Leaſe by Indenture of the ſaid Rectory and 
Henements cum pertimentiis (excepta terra pro 
mona Vicarii ibidem cum omnibus talibus eaſia- 
mentis quales Vicarius adtunc habuit cum omni- 
un talibus decimis, & c.) And upon Not gui 
y, a Verdict and Judgment was for the Plain- 
if, and aſſigned now for Error, That Judg- 
ent was given pro Querente; whereas it ought 
obe for the Defendant. And after In zullo 
} erratum pleaded, it was moved for Error, 
ca- What ic appears by the Record certified, that 
he Writ is general of a Rectory, and the 
Declaration is of a Rectory with certain Ex- | 
eptions. In this Cafe, the Court ought to Variance be. 
werſe the Judgment for this Cauſe, in as tween the 
mich as this is not aſſigned for Error, nor —_ and De- 
he Writ ic ſelf certified; ſo that the Court © 8 
the Ney not take Notice that the Writ is as the 
ntry of it is certified ; and this Exception 
2 a Variance between the Writ and the 
Declaration, and perhaps this Exception in x. ....- 
e Declaration * bes ex War es and Py 
not Parcel of the Rectory, and then he ception and 


whe not to have demanded the Rectory Pleading in 
-cror it an Exception. And it ſeems it had not ſuch Cafe. 
en a good Plea for the Defendant in the 
it Action, to ſay that it appears by the De. 
laß tation that there is an E 


xception, &c. 
with. 


Variance be- 
tween the Re- 
cord and the 


Writ of 
Ercor. 


ment, who appeared by Attorney where he 


remove a Record of Ejectment between luc 


and ſeven others by Name, and the Recor 


the Judgment was, 7 * Quer recuperet tem 


The Law of Ejectments, 
without Averment in Fact, that it is Parcelo 
the Rectory. EA 11 Car, B. R. Gregory and 
Saad On a Leale made by the Dean and 
hapter of Peterborough, 
Error upon a Recovery in Ejectment out 


of the Court of Durham. The Error aflignet 
was the Infancy of the Plaintiff in the Ee. 


ought to have appeared by his Guardian; 
and upon Iſſue joined on the Infancy, it ws 
found for the Plaintiff in the Writ of Error 
But this Writ of Error was not ſufficient t 
the Court to proceed to the Reverſal : 1. he 
cauſe the Writ of Error is directed to th 
Biſhop of Durham and others by Name, t 


and ſuch, which was coram the ſaid Biſhoy 


removed, ſeems to be a Record of Ejed 
ment before the Biſhop and eight others, f 
it is not the ſame Record ſpecified in the Wit 
for a Record before eight, and a Record bt 
fore ſeven, cannot be intended the ſame Re ! 
cord. 2. This Writ of Error is directed to . 


d 
Biſhop of Durbam and ſix others by Name p 


and the Return of the Writ (viz. Reſpon 0 
the Commiſſioners is by the Biſhop and fir 
others only, without making Mention of t 4! 
ſixth Commiſſioner. Nev. p. 211. Ode an 


Moreton. 2 Rolls Abr. 604. | be 

In Ejectment, Verdict was given pro Qu . 
Quoad ill parcel Meſſuagii prædict ſau ®. 
proxim ad Meſſuag modo F. N. continen' ex Þ th 
real parte, &c. & quoad reſid pro Def.: 0 Ut 


num luum prædiit 


C. in prædid pati 
| pr 


The Law of Ejectments. 


predict Meſſuagii jacen proxim ad predic 


eſſuag wt præfertur in occupatione prædicta 
F. N. & continen; whether this Variance be- 
tween the Verdict and Judgment be Error. 
Adjournat*, Qu. If it be not a Jeofail deins Art. 
Stat. 16, 17 Car. 2. c. 8. Raym. p. 398. Nor- 
ris and Bayfeild. | 


305 


Ejectione Firme againſt Two, if after Iſſue Death 3 | 
joined, and Venire fac“ awarded, one of the Defendant 
Defendants dies; and after a Verdict is gi. dying after 


ven at the N/i-prins for the Plaintiff, and af. 
ter before Judgment the Plaintiff ſurmiſeth 
the Death of the one, ut ſupra, and prays 


tall Judgment againſt the other, and Judgment 


given accordingly without any Anſwer to 
it by che Plaintiff; if ic be not true that he 
is dead, as was ſurmiſed, this may be aſſign- 
ed for Error, for in as much as the Plaintiff 
had made this Surmiſe, it being a Matter of 
Fact, and the Plaintiff might not have any 
Anſwer to it (the Uſe not being to enter 
up this, that the Plaintiff does not deny 
it) the Plaintiff had no other Remedy but to 
aſſign this for Error. But this is reported 
otherwiſe, p. 767. 1 Rolls Abr. 756. Tiſſin and 
Lenton, | 

If A. bring Ej ectione Firme againſt B. and C. 


and after Iſſue joined B. dies, and after upon 


the Hab. Corpora, which mentions the Iſſue to 
be between A. of the one Part, and the faid 
B. and C. a Verdict is given againſt B. and C. 
that they are guilty, and Damages againſt 
them; but a Surmiſe is made of this before 
judgment, and ſo Judgment given only againſt 
C. This is not erroneous, altho' the Verdict 

was 


Iſſue pleaded, 
and before 
Verdict. 
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was againſt both, in as much as the Judgment 


was only againſt him who was in Life. 1 Rolls 

Abr. 767. Tiffin and Lenton. — 
If A. recover againſt B. in Ejectione Firm 

in D. upon which B. brought a Writ of Er- 


Iſſue upon Er- ror in B. R. at Weſtminſter and diſcontinues 


ror, where to jt, 
be tried. 


Deins Age. 


Bar by Re- 


leaſe, 


for Error, That the ſaid A. at the Time of 
the Trial of the firſt Action was Commorans, 
and within Age, at Weſtminſter in Middleſex, 


and that he ſued in the ſaid Action by At 


torney, and upon the Nonage the Parties 
are at Iſſue; this ſhall be tried in Weſtmin- 
fer, and not in D. where the Land lies, be- 
cauſe the Ejectione Firme is not any real 
Action; and in as much as it is ſpecially al. 
ledged that he was within Age and commorans 
at Weſtminſter when the Writ of Error was 
brought. 2 Rolls Abr, p. 604, Orde and 


Moreton, 


Error of a Judgment in Ireland in Ejed. 
ment was aſſigned, that the Plaintiff then De. 
fendant was per Attornat, and within Ape, 
Judgment was reverſed notwithſtanding 
17 Car, 2. c. 8. Vide 3 Keb. 384. D. of Alber. 
mart and Keneday, 

In Ejectment one of the Defendants plead- 
ed Not guilty, and Verdict for the Plaintiff 
againſt both, and Judgment accordant. Er- 
ror was brought, becauſe in the Yenire Con. 
ſtantinas Callard was returned, and fo named 
in the Diſtringas; but in the Pannel annex 
ed thereto Conſtantius Callard was returned 
and ſworn, and ſo was returned by that 

_ 7, Name 


and after there brought a new Writ of 
Error, Quod coram wobis reſidet, and aſſigns 
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Name on the Back of the Poſtes; this was 


held manifeſt Error, for they be diſtinct 
Names of Baptiſm, and cannot be amended ; 


but Curia adviſare from Hillary Term till 


Paſcbe; in the mean Time the Defendant in 
the Writ of Error obtained a Releaſe of 
all Errors from one of the Plaintiffs in the 
Writ of Error, and the firſt Day of Term 


' Paſch, pleaded it in Bar as a Plea Puis darrein 


Continuance, and thereupon a Demurrer was 
entred in the Names of both the Plaintiffs in 


the Writ of Error; for in nullo eff Erratum 


being pleaded before, there couid not now 
be any Summons and Severance. Per Curiam, 
this Releaſe ſhall bar him only that releaſed 
it, and not the other Plaintiff (though che 
Action was in the Perſonalty): For the Plea 
being by Way of Action, to diſcharge them. 
ſelves of Damages which were recovered 
againſt them, and to be reſtored to the Poſ- 
ſeſſion which was loſt by the firſt Judgment; 
and they being joined in the firſt Action by 
the At of the Plaintiff, and their own vo- 
luntary Act; it is not Reaſon that the Act of 
one ſhall charge or prejudice the other. But 
otherwiſe if they. had been Plaintiffs in the 
Record by their own Act. Cro. Fac. 116, 
Blewit and Snedſtow. 

Verdict was pro Quer” for 10 Meſſuages, 
15 Acres of Land, 15 Acres of Meadow, and 
20 Acres of Paſture, and as to the Reſidue 
Non Culp. And the Judgment was, That the 
Plaintiff ſhould recover the Meſſuages and 
the greater Quantity of Acres which were 
in the Verdict. Upon which the Plaintiff 
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Relea ſe from 
one of the 
Plaintiffs in 
Error, ſhall 
bar only him 
that releaſed 
it, and why. 


The Law of Ejectments. 


brought a Writ of Error, and aſſigned Et. 


rors, and had a Scire fac. and before the 


Defendant in the Writ of Error joined i» 
nullo eſt Erratum, it was moved in Common 
Bench for Amendment of the Judgment. [It 


was objected, 1. That the Time after the 


Amendment 
of the Judg- 
ment before 
a Certiorari 

_ awarded in 
Error. 


Releaſe of 
Errors from 
one of the 
Plaintiffs in 
the Writ of 
Error plead- 
ed, ſhall bar 
only him thar 
releaſed it, 
and why. 


Eje&ment 
againſt the 
Releaſe of one 
ſhall not bar 
the other of a 
Writ of Ec- 
ror, becauſe 
this is to re-. 
cover no- 
thing, but to 
have Reſtitu- 
tion of that 
which he loſt 
by the Judg- 
menr. 


Aſſigument of the Error was paſt for the 
Amendment. Per Cur. The Time is not paſt, 
ſo long as a Diminution may be alledged, or 
2 Certiorari awarded, it may be amended, 
2. The Jadgment is the Act of the Court, 
and therefore may not be amended. Per Cur, 


It is the Default of the Clerk, who did not 


enter the Judgment according to the Verdict. 
None, Rep. . 9. 8 
Ejectione Firme by Two againſt one De. 
fendant. And on Not puilty, Verdict for 
the Plaintiff. The Error aſſigned was, be. 
cauſe Conſtantinus Callard was returned, and 
ſo named in the Diſtringas, but in the Pan. 
nel annex d thereto by the Sheriff, Conſtan 
tius Callard was returned and ſworn, and ſo 


was returned by that Name on the Back of 
the Pofiea. It's manifeſt Error; for they be 


diſtinct Names of Baptiſm, and not amend- 
able. But Curia adviſare. In the mean Time 
the Defendant in the Writ of Error obtain. 
ed a Releaſe of all Errors from one of the 


Plaintiffs in the Wric of Error, and the 


firſt Day of Eaſter Term pleaded it in Bat 
as a Plea, Puis darrein Continuance; and there. 
on a Demur entred in the Name of both 
the Plaintiffs in the Writ of Error. For in 
nullo eſt Erratum being pleaded before, there 
could not be any Summons and Severance. 
Per Cur, This Releaſe ſhall bar only him that 

: re- 
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releaſed it, for the Plea being by Way of 
Action to dilcharge themſelves of Damages 
which were recovered againſt them, and to 
be reſtored to the Poſſeſſion which was loſt 
de b the firſt Judgment; and they being join- 
he ed in the firſt Action, by the Act of the 
g. Wl Plaintiff, and not by their own voluntary 
Ad; it is not Reaſon that the Act of one 
a MW ſhould charge or prejudice the other, for 
„then by ſuch Practice any one might be 
charged, and ſhould have no Remedy to 
diſcharge himſelf. And the Judgment was 
10 reverſed, quoad him that did not Releaſe, and 
that he ſhould be reſtored to all what he loſt, 
e nd 3% d the other who releaſed, that he 
ſhould be barred in his Writ of Error. Cre. 
* Fac. 11 6. Bluit and Snedſtow, 2 Rolls Ab. 41 T. 
MHeſine Caſe. | 


= So the Defendant in the Writ of Error Outlawry in 
. pleads Outlawry in one of the Plaintiffs. Per nol ihe 


Cur, It's no Bar, becauſe this is an Action not 
fo to recover any Thing, but to reſtore them to 3 = 
be hat they had loft, and to diſcharge them of 

Damages and Fines; and they are forced to 


= join, becauſe one cf the Plaintifts was a De- 
ain, Pendant in the former Action. Cro. Fac. 616. 


Bytbell and Harris. 


rs Error without Bail is a Superſedeas in Eject. Error with- 
Bat nent, notwithſtanding the Act of 13 Car. 2. — 5 
ore. 2. being not within the general Word Tre: . 


pals. 1 Keb. 308. Lufton's Caſe. R 
And unleſs all the Defendants in Ejectment 
o give Recognizance, it's no Superſedeas, for 
s to the Land it's intire. 3 Keb. 138, Cole and 

mp ſtone, OE | 

= X 3 Baron 
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Baron ad Baron ſeiſed in the Right of the Feme, 


Error. the Verdict and Judgment, or ſuch like. 5 
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Feme Leſlors, makes an Ejectment Leaſe, and the Leſſee 
ohy . brings an Action upon it, and hath a Verdi 
Death uf the and Judgment; it's not Error to alledge the 
Wife before Death of the Wife before Judgment, by 
Judgment. which the Intereſt of the Husband, and 
| Leaſe by him made to the Plaintiff deter. 
mines, becauſe neither the Wife nor the 
Husband are Parties to the Action, and this 
determines upon the Title to the Land; for 
the Plaintiff may ſay, That the Husband wx 
ſeiſed in his own Right. 1 Rolls Abr. 768. Wilk 
and Fordan. | 
The Plaintiff Error was brought to reverſe a Judgment 
in Ej<&ment in Ejectione Firme, and Error in Fact aflign. 
dead before ed, (iz) That the Plaintiff in the Ejed:- 
Judgment. ment was dead before Judgment : To which 
| he that was Attorney for the Plaintiff plead- 
ed, That he was alive at ſuch a Place, and 
upon this Iſſue joined, and found that ht 
was dead. Per Cur, The Iſſue is well joined, 
and the Judgment ſhall be reverſed for this 
Error without Scire fac. againſt the Execu. 
tors, for until the Iſſue tried, none can dem 
but chat the Appearance was good. But the 
ſurer Way had been for the Attorney to hare 
pleaded, Quod venit pro magiſtro ſuo D. and 
not qd, D. werit per Attornat. Siderf. p. 93. Do 
| and Darcen. : . 
The Plaintiff If a Man recover in Ejectione Firme, and 
oY between after his Executor ſues Execution by Scire fat 
Verdict and = 
judgment, àagainft the Recoverce; the Recoveree mil 
the Judgment not avoid the Judgment, nor ſtay Executio 
is voidableby by ſaying, That the Plaintiff died betwee 
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he is put to his Writ of Error, for the Judg- 
ment is only voidable. 1 Rolls Abr. 742. Hide 
and Markham. . 

But in 1 Rolls Abr. 768, If a Man brings 
Ejectione Firme in B. R. and there he hath a | 
Verdi& on Trial at the Bar, and after, and 
before Judgment he dies, and after Judg- The Plaintiff 
ment is given againſt him the ſame Term: Jies after 
This is not Error, becauſe the Judgment Trial, Judg. 


relates to the Verdict. Hide and Mark's A be 


Cafe. --:- 


Leſſor of the Plaintiff in Ejectment may Leſſor of the 
have a Writ of Error upon a Judgment in p 
Ejectione Firme. Siderf. 317. Cole's Caſe. ef Er Wrik 


of Error. 


Releaſe of Error. Vide ſupra. 


The Iſſue was, That H. who was caſual Eje- 
tor, and gave Releaſe of Errors, was not the 
ſame Perſon. Being tried, the Court would 
not ſer the Defendant to aſſign Error, but 
conceived he was barred now. 1 Keb. 755. 
Keyes and Bredon. 1 

The Defendant obtains a Releaſe of his ca. Iſſue that he 
ſual Ejector, and pleads it to a Writ of Er- that made the 
ror, of a Judgment by Default, of Ejectment ee Fan 
in Ireland; altho? the Iſſue was, that he that perſon. 28 
made the Releaſe was not the ſame Perſon as | 


was caſual Ejector, yet per Cur. it ought to 


be ſer aſide, and the Error aſſigned. 1 Keb. 
705. Vid. 7. | - 


X 4 Re/eaſe 
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Releaſe by 
Caſual Eje- 
cor, a Fraud. 


Releaſe by 
Caſual Eje- 
tor, a Fraud. 


The Law of Sjecments. 


Releaſe by Caſual Ej ector is a Fraud. 


The Court conceived a Releaſe of Errors 
obtained of the Caſual Ejector by the Leſſor 
being but Fictitious is void. And the Court 
made a Rule, That no ſuch Releaſe be accept- 
ed without Leave of the Court. 1 Keb. 940. 
Keys and Bredon, 


The Caſe was, as it is reported in Ray. 


mond 93. Keyes and Bredon. The Plaintift ob- 
tains a Judgment againſt his own Ejector, 
in a Caſe where an Infant was in Poſſeſſion; 
and the Party, concerned in the Lands, 
brings a Writ of Error in the Name of the 
feigned Defendant. The Plaintiff in the Writ 
pleads the Releaſe of the Defendant. Per 
Cur. Such Releaſe ſhall not be allowed. And 
the Court will not permit the Party to pro- 


ceed to try the Iſſue, if the Releaſe be good 


Ejector diſa- 


vows theSuit. 


or not, becauſe it is to bar the Right of a 
Third Perſon. . 

On Ejectment after Judgment againſt Ca- 
ſual Ejector, for not conſeſſing Leaſe, Entry 
and Ouſter; the Defendant in the Ejecor's 
Name brought a Writ of Error, and now 
the Ejector was brought to the Clerk of the 
Errors, and diſavowed the Suit, and there- 
upon it was prayed by Council, that a Non 
Proſ. may be entred, as is the uſual Courſe in 
ſuch Cafe. 2 Keb. 579. M. 21 Car. 2. Mat. 
and Lloyd. | 

In the Lord Byron and Sir William Fuxon's 
Caſe, Council prayed Leave to diſcontinue 
: 


The Law of Ejectments. 
a Writ of Error brought in the Ejector's 
Name, of Judgment in the County Palatine 


of Lancaſter againſt him by Default, ſhew- 
ing a Releaſe of Errors by the Cafual Eje- 


o nonſuit the Plaintiff in Error. 2 Keb. 


JA Releaſe of Error by the Caſual Ejector, 
o Diſcontinuance in Error. 2 Reb. 85 3. 

Ejectment was brought againſt eight De. 
endants in B. C. Error was brought, ground- 
d upon the Judgment, and the Writ was 
grave damnum ipſorum, and the Judgment 


equitted; the Error was aſſigned in the 
lonage of the Three. Per Cur. The Wrie 
Error was good, tho“ it might be alſo ad 
mmm of thoſe convicted. But being only 
the Nature of a Commiſſion, whereby 
he King commands the Errors to be exa- 
nined; this Matter is not material. Hob. 70. 
to, 209. By Twiſden, the conſtant Pra- 
tice is for all to join, and per tot. Cur, Judg- 
ent ought to be reverſed againſt all. Error 
a Judgment in Ejectione Firme, and in the 
Record a Space was left to inſert the Coſts 
hich had not been taxed, if ſuch an im- 
ertet Record be certified; yet it might 
e amended by Rule of Court there, and 
en if it be removed by Error, the Court 
ere muſt amend it. For it is the conſtant 
practice, That if a Record be removed into 
e King*s-Bench out of the Court of Com- 
n Pleas by Writ of Error, and afterwards 
mended by Rule of Court in the Common- 

Pleas, 


gor: But the Court denied it, but left them 


2s only againſt Three, and other Five were 
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it accordingly. Vid. Hard. p. 905. 1 Ventr. 16, 


Ertor in Te- 
land. 


land, and aſſigns for Error the Want of an 
Day an Original Writ was delivered to ſuch 


| Writ of Error for Reverſal in B. R. in Ex. 
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Pleas, the Court of King's. Bench muſt amend 


Bell and Richards. . 

Ejectment was brought in C. B. in Ireland 
and declares againſt Commyn de Caſtrovilla & 
Terris de Kilborough, in ſuch a County. The 
Plaintiff had Verdict and Judgment. Con. 
myn brought a Writ of Error in B. R. in he. 


Original. The Plaintiff rejoins, That ſuch ; 


a one, and concludes to the Country. And 
the Judgment was reverſed there for Want « 
an Original, on which the Plaintiff brought: 


land. And the Judgment given in B. R. in 
Ireland was reverſed here, for the Matter 
was diſcontinued. Becauſe the Defendant in 
Ireland concludes al Pais, where in Truth the 
Matter of his Plea ſhould be tried by the Re 
cord, and the Plaintiff in Error doth not 
reply, or demur upon the Plea of the De 
fendant, and ſo all is diſcontinued. All, 
there was another apparent Error in the De. 
claration, viz. the Action brought De caſr 
villa & terris in Kilborough, without exprel 
ſing the Number and Certainty of Acres, and 
upon ſuch general Demand no Habere fat 
Foſſeſſionem can be awarded and executed 


 Rlp, 117. St. Fohn verl, Commyn. 


More | 


J 


Loe 
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More Rules in Ejectment. 


By Order made 18 Car. 2. General Rules in 

Ejectment muſt be entered before any 
Motion be made for Judgment againſt the 
Caſual Ejector. B. K. | 


Uum p antiquam confucetus hujus 
curie regule ad reſpond dari & in- 
trart debeant tum Clicrico regularum 
hujus Cur in omnibus acionibus in 
Cur hie p2olaf & penden'. Que qui⸗ 
dem conſuetus nuper neglect” fiuit in 
adionibus Trans & Ejzea' Firme, pꝛo 
evitatione cujus in futuro Qzdinat eff 
gd quilibet Attoz' hujus Curie intra- 
bit cum clerico regular?) general', re⸗ 
gulam ad reſpond in omnt actione 
Tranlg T Sject Firme pꝛolat' pꝛius 
quam aliqua motto fag' kfuerit in 
Curia ꝓ judicio verſus caſual' Sjecto⸗ 
rem. Martis pꝛox' poſt .Octab Sancte 
Trin. Anno 18 Car. 2. Regis. 


B. R. 


Rule; That Attorney's delivering Declara- 
tions in Ejectment, ſue out a Latitat, e*c. 
before they ſign Judgment againſt the Ca. 
ſual EjeRor. | 


P<uiterius Ozdinat eſt quod omnes 
Attoznat hujus Curie qui delibe⸗ 


rabunt vel deliberari cauſabunt ali⸗ 


quam 
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quam Narrationem in e 
Eject” Firme alicui Tenen in poſſio 
aliquary terrarum ſen Tenementozum 


— p2oſequeretur bꝛe de Latitat verſug 


caſual' Ejecto) & afflabunt commune 
Balli po cod antequam ſignabunt 
judicium verfus caſual Ejcaod in alt 
qua tali Natone. 


B. R. 


Die Marti: prox' | Poſt Oct. Sancte Trin. Amo 
| 14 TAs: 


Rule; That the Plaintiff's Attorney ſue forth 


a Bill of Middleſex or Latitat againſt the 
Caſual Ejector, and to file Common Bail 


before Declaration delivered to the Tenant 
in Poſſeſſion. 


Kdinat eſt p Cur qu in qualibet 
 actionem de pkito Trans & Ejet' 
Firme, foze p2olaf ſi terre ſunt jacei) 
in Cord Middleſex, tunc billa de Mid⸗ 


dleſex, p2oſecut fuerit & | terre ſunt 


jate extra Middleſex tum b2© de La- 
titat pꝛoſecut fuerit verſus caſual' Eje⸗ 


cod in qualibet tali Ejectione defend 


nominak. Ac etiam quod commune 
VBallium pꝛo tali Defend affilctur ante⸗ 
quam ulla Declaratio p Villam in 


hu'modi Actione deliberak fuerit alieut 


Tenenti in poſſeſſione tenemento2um in 
huzuſmodi Narratione ſpecificaf. Et 
quod ff Atto2n hujus curie pꝛo Quer 
defecerit in pfozinatione inde tunc — 

_ um 
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um judicium intretur p Quer verſus 
\ taſual' Ejedodd net Tenens in poſſeſs 
t 
nf 


fone cog? dimiſſion) intratioi E eje⸗ 


tiom tenementozum in tali Narratione 
mentionar ad triand exitum inter par- 


: | 1 C 


Rule ; In Middleſex and London, to tell the Te- 

nafits how and when to appear, and Mo- 

don for Judgment, muſt be according to 
"WM this Rule. 


Iteſtmo pꝛimo die Junii, 32 Car. 2. 

Oꝛdinat eſt quod Quer del eowd 
Attozn five partes que deliberari fac 
Parrationes in prito Pdic' in dia Com 
Piddleſex & Lond ſuper tali delibera⸗ 
tone inde denuntiabunt Tenew in poſ- 
cſione tenementozum in queſtione re⸗ 
pes ive qv ipft compareant per Atto2id 
ur hic in Defcnfone titult inde initio 
r termini poſt beliberation Narr ill 
ad. Et ulter O2dinat eſt gd querew 
pdig' de cetera nil capiant per motio⸗ 
em in Cur hic fiend ad judicium ver⸗ 
us caſual' Ejedod pꝛo defertu compa⸗ 
entie habend niſt hujuſmodi motio fiat 
Infra unam feptiman®y pꝛox' poſt p21- 
wv diem cujuſtiber Termint Sane' 
Mich. & cujullibet Termini Palſche. Et 
nfra 4 dies p2or poſt pꝛimiũ diem eujuſ- 
bet Termint San&a? Hill. & cujuſlibet 
Termini Sane? Trin. | 
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EE dia? Dek per A. B. Atto:i 
(Quer) ſuperius verſus eum Norravit 
ſua Pdic” cum pertiid adhuc ventur al 


ſe attingunt ad, Ec. Et Pdict' Def! ca 


Pdia' (Det) de damnis miſts K cuſta 


apud Meſt id die, Fc. extunc pꝛox 
quent, Et. idem dies datus eſt p2cia 


PRECEDENTS. 


Judicium in Eject' Firme, quando Def” con- 
fitetur Actionem & Quer” remittit damna, 


ſuum vei) & dicit qd ipſe non pa 
teſt dedicere acttonem ipſius quer net 
quin ipſe culpab fit de Tranſgr ck Cj: 
cione pdict' Modo E Fo2ma p2out iden 


T Narracone Pdict' in omnibus foze ve 
ram expꝛeſs cognovit. Ideo conſideraf 
eſt quod-Pdic' (Quer”) recuperet verſus 
pdict' (Deft.) termine ſun) de E in Mel 


damn) Pdic? nec non decem ſolid pn 
mis & cuſta? ſuis per iplid circa Set 
ſuam in hac parte appoſit' eid (Quer 
per Cur Dom Regine hic ex aſſenſu (ug 
ad judicat que quidem damna in to 


piatur. Et ſuper hoc PÞdict' (Quer) gra 
tis hic in Curia remittit eid De 
damna mis C cuſtag pꝛediga. Ida 


illig fit quietus, c. Et ſuper hoc iden 
(Quer) petit bzeve Dom̃ Regine de ha 
bere fatciend ei plenar poſſeiſio!) de i 
nementis pdia' cum pertin' & ei cont! 
dit, Kc. retozu cozam Domina Negu 


Querent ibmd, Ec, | 
Judiciu 


” 


The Law of Sjectments. 
Judicium in Eject, Firme. 


. IDeo conſiderat eſt quod Þdia' (Quer) 

Teeruperet verius Pdict' (Deft.) ters 
min (uw adhuc ventur de T in Pdict 
20 Acris pꝛati ac damna ſua pdia' p 
Jurat Pdia' in fozma Pdic? aſſeſſa nec 
non 51. pꝛo miſts & cuſtag ſuis per ip⸗ 
ſum circa fectam ſuam in hac parte ap- 
noit eid (Quer) ex aſſenſu ſuo p Cur 
Dom Liegine hic de incr0 adjudicat que 
tidem damna in toto ſe attingunt ad 
ol. E quod Pdic' (Def) capiatur, Ec. 
Wet ſuper hoc pdict' (Quer) petit bꝛe 


de tenementis Pdtic” cum pertiid pzefar 
gie ejuldem comir in fo2ma Pdict! diri⸗ 
zend E ei concedit', Ec, reto2nabile co- 
am Dom) Kegina apud UWeſtmd die, 
tt. pꝛor' poſt, Ec. idem dies datus eſt 
fat Querenti ibm, Ec. 


ntracio judicii pro Def” in plito' Trans & 
Eject' Firme. 


partes Pdic' de prito pdia' per 
Jurmd pdt” inde inter eos in reſpectam 
02am Dow Hegina apud Tleſtw uſque 
Wicm Lune p2or' poſt ſeptimanas 
mWancte Trin. adtunc p2or' ſequem niſt 
dig' T fidelis conſiliärius Dom Ne⸗ 
me Johan. Popham miles Capital 


gina 


pow Regis de Yabere fac' Poſſelſiadd 


Oſtea contin) inde Pꝛoceſſu inter 


Juſtictatr Dom) Regine ad pkita in Cu⸗ 
iciuFla ipſius Don Regine coꝛam ipſa Ne- 
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diem Lune pꝛox poſt tres ſcptim: 
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 Bawtre per fozmam Statuti, Kc. 


mentib exact” ſtliter' veid qui ad vert 


gina tenen3 alſigid pzius die Sabl 
pꝛox poſt Odab. Sancte Trin. a 
Guildhall London p fozmam Star, 
Pew pꝛo dekca Jurat, Fc. Ad g 


Sance Trin. coꝛam Dow Regina a 
Weſfid vener partes pdia per A 
nat ſuos Pdic?. Et Plat Capital' 
ſticiar? cozam quo, Tc. miſit hic re 
dum ſuum co2am co hic in hec ve 
ſſ. Poſtea ſſ. die & Loco infra content 
ram Joh. Popham mil. Capital“ 
ſticiar' infraſcript' aſſociar br & 


nit tam infra nominat XL. S. quam 
fraſcript* J. N. p Attoznat ſuos 1 
content. Et Jur Jur unde inkre 


tem de infraconten? diceadi elect tri 
E jurat dicunt ſuper ſacrum̃ ſuum 


 Bdict' J. N. non eſt culpabilis de tre 


No Habere 
fac' Poſſeſſio- 
nem if the 
Judgment be 
above an 
Years ſtand- 
ing, unleſs 
revived by 


Sei fac. 


greſſione & Ejentone Firme inkralß 


p2out idem Johan. interius plita 
allegavit. Adeo confiderat eſt quoi 
dic? A. nihil capiat per Villam \ 
Pdict' ſed pꝛo falſo clamoꝛe ſus ind 
in mid. ESt pdic' J. P. eat inde 
8 1 


Note. The Court will not grant an H 
fac? Poſſeſſiunem upon a Judgment in H 
ment above a Years ſtanding, unleſs it b 
vived by Scire fac; and where an HaverY 
Poſſeſſionem was ſued out and executed aſte 
Year and a Day without a Scire fac, a 


- 
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of Reſtitution was awarded. Quia erronice 
emanavit, Mich. 1 dune, Laber Cafe. 


MHabere fac* Poſſeſſionem in Trans & 
Ejectment. 


VI C. B. Salt. Cum A. P. ar- 


miger nuper in Cur' noſtra coꝛam 
nob p Billam ſuam ſine bzi noſtro ac p 
judicium ejuldem Cur' recuperavit 
verſus N. D. Gen termif) ſuum adhuc 
ventur' de Xin uno Capital Meſſua s, cke. 
tum pertiw in F. in Comit tuo necnon 
200 Acr' terre tum pertii) in F. dic 
que J. A. & M. P. 6 die Sept. Anno 
Regni noſtri ſeptimo ei (Quer”) ad ter⸗ 
mind anno» qui nondum p2cteriit di- 
miſit videlt a Feſto Sanai Michael 
Archis Anno, Ec. uſq;, Ec. extunc pꝛox 
ſequew plenaric complend & finiens 
qui quidem termin! Annod Ter 
teriit Pdict? n. poſtea ſcilicet 28 die 
Oqgob. Anno Negni noſtri 7 lup2adic” 
Ipſum AX. poſſeſione Meſſuag pdick' X 
cetero2um Pmiſſozum Pdic' cum pertiid 


Di F Armis, Te. Ejecit ipſum, . 


inde expulit & amovit. Ideo tibi pꝛe⸗ 
tipßimus quod p2efat' . poſſeſſionem 
[lam termini ſur p2edic' adhuc ventur' 
de E in Capitali Meſſuag & ceteris pꝛe 
mſis ſuperius ſpecificat fine diJacone 
hahere fatias. Et qualit hoc be exe⸗ 
cut kuit conſtare fac' nob apud U. (tali 
die) pꝛecepimus etiam tibi quod capias 
pꝛedid' N. 9. ſi, Ec, > ſalvo, cke. Ita 

qu 
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qu habeas, Ec. ad pꝛekar diem ad ſa⸗ 
tiskatiend pzefar A. de quing libꝛis & 
detem ſolid p2o damnis luis que luſti⸗ 
nuit tam occaſione, tranl} ck eject' pꝛed 
quam po miſis & cuſtag ſuis per 1p- 
ſum circa ſedam uam in hat parte ap- 


pit unde conviaus eſt ſicut nobis con- | 


[tat de retoꝛdo, Et habeas, Ec. 


Habere facias Poſſeſſion” poſt Bꝛeve de 
| Erroꝛe in Ejectment. | 


Waun E Marta Det gratia 
| Anglie, Scotic, Francie, & Hi- 
bernie, Rex ck Gcgina Fidei Defen(o- 
res, Ec. Vie Midv falutem. Cum 
N. M. nuper in Curia noſtra coꝛam 


Geozgio Treby Milit X Sociis luis | 


Juſticiar noſtris de Banco per Vze⸗ 
ve noſtrum ac per juditium ejuldem 
Curie retuperavit verlus W. N.) nuper 
de Lond, Yeoman, Termin ſuum de c 
in octco Meſſuagiis cum pertin' in Pa⸗ 
roch St. Martini in campis & St, Cle- 
mentis Daco um in Comit tuo que 
Chziſtopher Tratkozd Gen p2imo die 
Januarii Anno Begnut noſtri Tertio 
dimiſit p2efato N. habend c occupand 


ſibi c afignar luis a vicefimo 5 die De⸗ 


tembzis tunc ult pꝛeterit uſq finem c 


terminum giting; annoꝛum extunt p20r} 


ſcquen' & plenarte compleus K finrend 


gui nondum p?etcriit T unde p2edic| 


LW. poſtea ſcilt pꝛedid' x die Jan) An- 
no tertio ſup2adic? vi ck armis in tenc⸗ 
meuta pꝛedid' cum pertin' intravit & 

| 19: 
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ipſum A. a poſſeſſione ſua expulit & 
amovit ac cund' Hifum a firma ſita 
pꝛedic' inde ejed' convidus eſt ſicut per 
Jiulpcrionem RNecozꝛdi & P2:occs inde 
gue- in Curia noftra coꝛam nobis vir- 
tute cujusdem Bꝛevis noſtri de erroze 
cozrigendo per p:cdic” Cl. de þ ſuper 
pꝛemiſſis pꝛolccur nuper venire fect? 
E in eaß Curia noſira coꝛam nobis jam 
reſided nobis conſtat de Necoꝛdo unde 
idem judicium in cas Curia noſtra co- 
ram nobis airmat eſt ſicut nobis ſtli⸗ 
ter conſtat de Nero:do, Et idco tibi 
pzetipimus qs peefato R. Poſſeſionem 
termint (ut pꝛedid' adhue ventur de & 
in tencmentis pꝛedic cum pertin' ine 
dilatione Habere fac', Et qualiter Hoc 


| B2eve noſtrum fucrrs execute nobis 


in Octab Purificat beate Marie ubi- 
tung; kuerimus in Anglia conſtare 
factas hoc Bzeve noltrum nobis remtt⸗ 
ten, Teſte Johanne Holt apud Weſtnd 
viceſtmo octavo die j2ovemb2ts Anno 
Negni noſtri quark. EY 
ME | Hole, Colman. 


Count of an Houſe (and Goods) by Leafe 
made by Baron and Feme of the Land of 


the Wile. 


W S. Attach kuit ad reſpony 
J. G. de plito quare vi & ar⸗ 
mis unum Meſſuag cum pertim in C. 
quod J. A. K J. ux' cjus J. B. ad 
firmam dimiſerunt ad Terminum 29 


Annozum qui illum prefar J. S. dimi⸗ 


1 = 
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ſit ad eund terminum qui nondum p2e- 
tertit, intravit & bona T catalla ad va- |} t 
lenz 101. in eod Meſſuag invent cepit | qi 
C aſpoztavit c ipſum J. G. a firma | ni 
pꝛed cjecit & alta eno2mia ei intulit ad en 
grave damnum ipſius J. G. E contra tu 
pacem Dom Regis nunc, Ec. Et unde 17 
idem J. G. per J. Q. Attoꝛm ſuum gue- na 
ritur qv pzed' W. x Die, #c. Anno, Tc. Et 
vi c armis unum Meſſuaß cum per- ke 
tit in C. qv pꝛedic J. A. & J. ux' I} tal 
ejus 24 Die, &c. Anno, Ec. apud C. in 
pꝛedid pꝛefat J. B. ad firmam dimi⸗ I af 
ſer habend eid J. ad termi) 20 Anno) pee 
- reddendos inde Annuat eildem J. A. pe 
E J. per p2tmos tres Annos E dimid tut 
unius Anni pꝛedic termin, Tt. Qui ten 
quidem terminum nondum pzeteriit in⸗ 102 
travit & bona CK catalla ſua videlicet I del! 
duo Scabclla duo Cathedꝛas, Ec. ad UW noſ 
valenc, Kc. in eod Meſſuag invent ce⸗ Ju 
pit T alſpo2tavit ipſum J. G. a firma i ſan 
ſua P2edict' ejecit & alia enozmia, cc. tun 
— grave damn, Ec, Et contra pacem, — 


Habere fac? Poſſeſſionem in Ejectione Firme Ic e 
tam de termino Annorum in certis tene- tozp 
mentis quam de & pro poſſeſſione bonorum W ſtri: 
& catallorum in eiſdem tenementis invent. Nad 


fl. S — ſaltm̃. Scias q conſide- cat 
ratum eſt in Curia noſtra coꝛam I buit 
Jutlticiariis noſtrts apud Teſti) gd dia. 
J. C. habeat executionem verſus quen⸗ ibi, 
dam A. V. nuper de, Ec, termini ſui be 


re e 8 \\ 
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t in uno Meſſuagio, c. cum pertin' 
que Hi. J. Baroncttus (tali Die c An⸗ 
no) pzefat' J. C. dimiſit habend C oc- 
cupand ſibi & allignat ſuis a keſto, Ec, 
tunc ult pꝛeterit uſq; finem & terminum 
7 Annozum extunc pꝛox ſequem c ple 
narie complend qui nondum ppetertit, 
Ct unde pꝛedig' A. in pꝛedin Meſſuag, 
Fc. cum pertii) intravit, Et bona & ca⸗ 
talla ipus J. ad valentiam 10 Libꝛar 
in eildem Meſſuag, Ec. invent cepit E 
aſpoztavit, Et ipſum J. a firma c ſua 
pꝛed ejeeit, deco tibi pꝛecipimus go 
pꝛekar J. plenarium poſſelſione & reſti- 
tutionem X termint ſui p2edicn” de c in 
tenementis p2edic” cum pertii ac bo- 
nozum E catallozum pꝛedic' haber E 
deliberar' ka, Et qualiter hoc pꝛecepr 
noſtrum kuerit execut conſtare fac file 
Julticiar noſtris apud Weſt a die 
lande Trinitat Ec, in tres feptimaiy 
tum Ca' Sa' p20 damnis, 

—— (Ut ſupꝛa uſq; ſeptimanas) Pꝛeci⸗ 
pimus etiam tibi qu capias pꝛedict' (T. 
Dek') ſt invent kuerit in balliva tua 
t cum ſalvo cuſtod, Ita qd Habeas 
tozpus ejus cozam Julticiariis no⸗ 
ſtrts apud Weſtmd ad p2efat terminum 
ad ſatiskaciend pꝛekar J. de 7 Libzis 
que eid J. in ead curia noftra adjudi⸗ 
cat' fuerunt pꝛo damnis furs que ha- 
buit occaſione tranſg & ejectionts p2e- 
dicar unde convictus elt, Et habeas 
bi, Te. 


3 Count 
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Count upon a Demiſe Parol. 


Hertford? ſſ. 1 W. nuper de B. in Com 
„ Piedid', Yeoman, At- 


tach kuit ad reſpond . D. Arm? de 


placito quare vi & armis unum Mel: 
_ tnag, Ec. cum yertid in Hartsbon que 
Suiaruna Andzews vid pefar. F. ad 
termiuum qui nondum pzetertit intra- 
vit E ipfam, a firma ſua, pzedig' ejt- 
tit, Et alia cnogjnia ei intulit ad 
nave damnum ipüus P. F contra pa⸗ 
cem Bow Regis minc, Ec. Et unde 
ibem S. per Geozgium D. Attozmar 
ſuum queritur gs cum peedin Zu⸗ 
ſanng 7 die Feb Anno Uegnt Do⸗ 
mini Regis nunc quarto decimo apud 
Bulhey pꝛedid' dimiſtſſet eid F. tene 
menta pꝛediga cum peztiſb Hab ck te- 
new ety P. a decimo ocavo Janu⸗ 
arii tunc ule pzeterit uſq1h finem # 
terminum vig int T unius Anndzum 
extunc p2or'f:gucf & plenarie complend 

finienz pirtute cujus dimidlionis 
idem F. in tenementa pꝛedic tum 
pertiſ iutravit & knit inde poſſcſſis 
nat ipſoq F. fic inde poſſeſlonat ext 
ſic pꝛedig' Johannes poſtea (cilt 
8. Die Fcb Anno guarto decimo fi! 
pꝛauig' vi, T armis, Tc. renementa 
P:ebicta cum perti gue pzedic' Su 
lanna eid . in koꝛma p2cdic” dimiſt 
ad terminum pedic' qui nondum pie 
tertit intravit, Et iplum a firma lu 
pꝛedid ejecit, Et alta enozmia, &c. * 
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The Law of Ejectments. 
grave damnum, cke. At contra pa⸗ 
tem unde dicit gs vcteriozat eſt ad va- 


lentiam cenr Libzar c inde p2oduc 


ſcctam, c. 


Simile, ith a Simul cum de placito quare 


predict W. (Simul cum W. H. nuper de, 
&c. & H. H. nuper de, . vi & armis. 


Smile. 
Ef a Demiſe pꝛo 5 Years, Si J. Y. 


E. Y. E 9. Y, kratres t ſo20zes de 
 Leſſo2 tamdiu virerint, 


In the Count, —— Plenarie compleny 


F finiend >> J. 9. E. D. & Y. B. fra- 
tres & ſozoꝛes naturak ipſius © acobi 
(Leſſee) vel aliquis ſeu alter cozum tam⸗ 


diu vivere contingerent) virtute cujus 


dimtfſionis, Cc. 

—— Dimiſiſſct prefar. M. p2edice” mo⸗ 
lendinum aquaticm cum pertim habend 
E tenend ſibi E aſſignat ſuis a ſig illa⸗ 
tione c deliberatione Indentur pꝛedig' 
uſq finem & terminum 5 Annozum ex⸗ 


tunc pꝛox ſequem, Ec. 


Hab fac? Poſſeſs verſus Exec 5 pro  defale” 


JE, Fc. Scias qu T. B. in Cu- 
ria noſtra cozam Juſticiar noſtris 
apud UWeſiyd per conſiveracr ejuldem 
Curie recuperavit terminum ſuum de 
uno Meſſuagio , cum pertinend 
verſus (A. F. + 0 4. Executoes 


Teſtament cujus 2X * nuper de C. 


'Y 4 | de 


397 - 


— 
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pꝛefar T. poſfeſiow ſyam termi 


The Law of Efectments; 


de Com) tuo Yeoman, per defalt ipſo- 
rum M. & G. que R. B. Gel) tali 
Die E Anno pꝛekar A. dimiſit haben 
F occupand fbi & allign fuis a keſto, 
Fc. tunc ult pꝛeterit uſq3; finem F ter⸗ 
mint) 5 Annoꝛum extunt pꝛox' ſequeid 
E plenarie complend qui nondum p2e- 
teriit, Et unde pꝛedic' A. Ec. in vite 
ſna ipſum T. a poſſeſſione ſua p2edic' 
expulit eo & amovit ac eundem T. a 
firma ejecer, ©deo tibi becrig; go 

t ſui 
pꝛedic' adhuc ventur de E in pꝛedia 
renementis cum pertimd ſine dilatione 


habere fae, Et qualiter, kx r. 


THE 


THE 


ABLE 


— * * * 5 


A. 

Hat ſhall be a good Plea in Abate- 
ment, oro, 136 
Aſter Imparlance no Pleading in 
Abatement, and why, ET: 137 
ow Ejectment lies in Ancient Demeſne, 16 
becher Ancient Demeſne be a good Plea, 
| _ 142 

ſtether it is pleadable after Imparlance, 143 


Action. 
low Ejectment to be brought if the Lands 
Je in 24:ddleſex or London, 32 II 
here Amendment ſhall be by the Paper- 
Book, or not, | 3 
Amendment of Originals in Eject. Firme, 


37 
Imendment of Declarations, 110, 121 
Imendment of Special Verdicts, 256 
agment againſt the caſual Ejector for Want 
of Appearance, 37 
ſidence as to an Appropriation, 202 


cord of N. i. prius Variance from the Roll, 
not amendable, | A 


The TABLE. 
Aid. prier ; where it ſhall be granted in ti 
Action, or not, Page 14 
Death of one Defendant. ſhall not abatet 
Writ, 27 
Amendment of Judgment i in Eje&ment, 28 
Of Jadgment againſt one's own Ejector, 20 


B. 


The Bail lets Lands to B. Judgment is again 
the Principal, and Extent on the Lands ſeHIH. 
ſed, B. brings Ejectment, 
| Common Bail entered after the Attorney h 
ea 


When Common. Bail ſhall be filed, ' Br 
Ejectment brought by a Vendee of Comm f 
ners of Bankrupts, 18 


Ejectment by Baron and Feme, 100, 10 


Ejectment againſt Baron and Feme, Bar _" 
"dics fince the Nif.prius and before the D ie 
in Bank, the Action continued againſt un 

l 2 


In Eje&ment the Wife found Not guilty, . 
Special Verdict as to the Husband, ½ Le 
Bill of Exceptions on the Probate of a [ 


Vide Witnels. Co 

 Ejeltione Firme againſt Baron 2 and Feme, 
ron dies, i 

7 

G. . 


Judgment againſt the caſual Ejeftor f for r 1 Co 
of Appearance, | x, 


The TABLE  * 


Confeſſion of Leaſe, Entry and Oufter. 
ſhy the Rule for confefling' Leafs; Entryand 
Ouſter, was introduced, ,  Papeftyi 
he Defendant not to confeſs any mom than 
is in his Poſſeſſion, | | 49 
In what Caſe the Court will give Læave to re- 
tract the general Confeſſion of Leaſe, En- 
try and Ouſter, a FT 
If the Defendant refuſeth to confeſs Leaſe, 
Entry and Ouſter; what the Rules are, 52 
vl Where confefling Leaſe, Entry'and' Ouſter, 
will ſupply an actual Ouſter, or not, 54 
The Rule of cotifeffing Leaſe, - Entry ahd'Od- 
ſter, doth not extend to confefs actual En- 
try upon a Leaſe, which is the Title 55 
After Nein in Ejectment, the Defentant 
may Confeſs Leaſe, Entry and Ouſter; 60 
Ejectment by Tenants in Commons, 69 
Ejectment by a Copy holder or his Leſſee, 21 
Declaration by a Copyholder in Ejectment, 


wi 23 
Eject. Firme by a Copyholder before Preſent- 


ment or Adm̃ittance, tid. 
Copyholder Morgagee muſt be admitted be- 
fore he can bring his Action, ibid. 


The Lord upon Seiſare of a Copybold ma bring | 
Ejedt ment, till the Heir comes to be admitted. 


cCopybolder in Reverſion after an Eſtate Tail, 
no Witneſs. Vide Witneſs. 
Coniſance of Pleas; how to be demanded, 
allowed and pleaded. Vide Pleadings. 


of. 


| 
l 


* 
am 4 — TR” r 


| 
| 
| 
|. 


The TABLE 


Of Challenges, Page 15 
The the Leſſor of the Plaintiff is high 8e 
riff, is a principal Challenge, 156 
Ejectment by a Corporation, how to be 

brought, Io} 

Cofts. 1 8 | 
Defendant not to plead till Coſts aſſeſſed in: 

former Action were paid, and Security for 
.. now Colts, - - 140 
Leſſor of the Plaintiff, where to pay Colts, 


| 264 

In Judgment againſt his own Ejector, no 
Coſts to be paid by the Tenant in Poſſeſ 
ſion, — | ibid 

Of Ejectments in inferior Courts. Vide Ejett 

ment. | 1 

No new Ejectment without paying Coſts of 


the former, £ . 260 
Colts by Attorney or Sollicitor, 261 
Who to pay Coſts in Ejectment, and who 

not, | 263, 264 


Allegation by Plaintiff, that the Venue is 
miſawarded, or that there is a Fault in the 
Declaration to ſave his Coſts, not allow- 


ed, | 265 
lafant Leſſor to pay Coſts, | 266 
The ſole Remedy for Coſts in the firſt Trial 
by Attachment, - bid, 
5 
Diverſity where Damages are only recovered, 
and where the Term, 1112 


De 


The TABLE. 


Declarations in Ei ſectment. 
Of delivering Copies of Declarations in Ejed- 
ment, Page 47 
The Inconveniency of the new Courſe in 
leaving Declarations i in Ejectment, 50 
Irbe Rules as for one's being made Deſen- 
dant, 57 
To make the Owner Defendant, ibid. 


8 OO 3 = 


in the Declaration, ibid. 
No Perſon to be made Defendant in Eject- 
„ment of the Tenant in Poſſeſſion, but 
be that hath been in Poſſeſſion, or receives 
ol the Real, 59 
f Ejectment and Declaration of Two ſeveral 
A 


Leaſes of the ſame Thing, for the ſame _ 


Terms, by ſeveral Parcels, — . 


General Rules of Declarations in Ejectment. = 


it 8 
The Plaintiff muſt declare on one Title only, 
3 
The Quandity and Nature of the Cloſe, &c. 
ought to be expreſs. If the Entry and 
z Ejectment is ſuppoſed in the Declaration to 
be before the Commencement of the Leaſe, 
-i is void, 86 
5 {Expoſition of Virtue cujus he entered, 91,92 
6irute cujus, & Pretextu cujus, he entered, the 


Difference, 97 
. Ejectment of the th part of an Houſe, in four 
Parts to be divided, 99 
Declaration by Coparceners, by Tenants - 
Common, 
„ of the Delivery of the Declaration, Filing 
I 


and Entry, | 5 07 
f | &- 


. 


1 


A Note in Writing, what Lands are claimed - 


The A AB LE. | 
Declaration delivered after the Eſſoin-Da 
and the Conſequence, Page 10 

Af the Owner pray to be made Defendant 
the Declaration to be entered as of 
ame Term, but no new Imparlance, 1:1 
Declaration, when amendable, or not, 12 1 
| 210 

(The Demiſe laid 10 Apr. 1 697. whereas 
{ſhould be 1696. not amended, 1G 
g The Omiſſion of Vi & Armis i in the Decla 
tion, 12 
The Omiſſion of Extratenct in the Pee 
tion, | 100 
| Demandof a Part, wichout ſhewing into * 
many Parts divided, 
Declaration in Ejectment good, with 1% 
cum, not ſo in Treſpaſs, 
Form "of a Declaration in Eichen 
. C. 1 
—— In B. R. I2 
In the Office of Pleas, | 
Rule; That the Owner may be made Del 
we” ..dant inſtead of. the caſual Ejector, 1 
| Decree or decretal Order, when read as E 
dence, 10 
What is to be done. after a Declaration ; 
p vered, 
The Plaintiff may. * his 8 
; Where Part of the Action fails, and t: 
Judgment for the other, F 
ol a Writ of Enquiry of Damages, 


"The TABLE. 


02 | 

10 - | 

la 5 E. 3 

1 The Nature of the Action of Ejectiame Firme, 
121 Page 7 
21 The Reaſon of the Change of Real Actions 
x W into Ejectments, 8 


i Colour not ſufficient in Ejed. Firme, and why, 
Difference between Eject. Firme and 2 


| ejectt infra terminum, I4 
Who ſhall have Ejectione Firme, 2 in 


Poſſeſſion. | 

* reſpect of 1 congeable. 3 195 20 

ectment by a Copyholder or his Tete, 21 

— By Executors, | 27 
t By Infant, 23 

By the Leſſee of the King, 26 

— By Tenant in Common of a 3 

By a Perſon atlawed, 27 

b By Tenant at Will, > 29 

E — By Ceſtuy que Truſt, ibid. 

By a Vendee of Commiſſioners of St 

rupts, 4 ubid. 


By Baron and Feme, | 30 
he Sheriff only to deliver Seiſure on Elegit 
to enable the Plaintiff to maintain mes 
ment, 
2 Remedy againſt undue Extent on Bligh dy 
Eje&ment, ibid. 
Where the Iſſue in Tail i is nable ta Execution 
on a Statute on Sci fac returned, and he 
comes not in and pleads, he ſhall'nor bring 
his Ejectment, 28 
Proceſs in Eject. Firme, = 
O 


The TABLE. 
Of the Original i in Ejectment, in B. C. ani 
1 Page z. 
Againſt whom Ejectment lies, or not, 4 
The new Courſe of Ejectment, as to th 
. Ej ector, 4 
The old Way of ſealing Leaſes of Eje&men 


4 
The new Practice! in Ejectment, f | 
Ejectment in inferior Courts, 
Of what Things Ejectment may be brug 


De Dina De Mineris, De Acris Boſci, & 

Die Acris Montain, De Decimis, &c. 

Of Entry into Land, or deveſting of 1 
Eſtate, 

For every Freehold ſeveral Entries, 

Where Entry for one is Entry for anothe 
or not, 

Difference between Right of Entry and Ty 

e Entry, 

Difference between Entry after Verdict ant 


—_—- I} 
Entry puis darrein Continuance pleaded at t 
Mj. prius, the Plea is receivable, 14 

Evidence. Vide Witneſs. = D 


Where and in what Caſes Entry 1 be e 
preſly found, or not, and of the Form « 


Words, Prout lex Poſtulat', = 
Eli juriſdiction pleaded. Ne 
Entry before the Niſi. prius, to be pleaded | 
the Aſſize, 7 
Eſtoppels, how found by a Jury, 2 E. 
Execution i in Ejectment, -M = 


The TABLE. 
Of Writ of Error in Ejectment, for Va. 


_ riance, &c. 3 202: 
No new Ejectment, without paying Coſts of 
, the former, | 260 


Releaſe of one of the Plaintiffs in Error, ſhall 


bar only him that releaſed it, and why, 


07 
Outlawry in one of the Plaintiffs e in 

Error, | eg 
Plaintiff dies between Verdict and Judgment, 
the Judgment is voidable by Error, 310 
Leſſor of the Plaintiff may have a Writ of 


Error, | 211 
Releaſe of Errors, —_— - 
—— By a caſual Ejetor,  . 3282 
Ejectment, ſeveral Rules. Vide Rules. 
F. 
Conſtruction of the Words, In forms predit?, 
I „ 
G. | 
difference between Guardian and Prochein 
Amy, = 38 
H. a 


No Hobere fac” Poſſiſonets if the Judgment be 
above a Years ſtanding, unleb revived by 


Sci fac, | | 5 320 
Habere fac Poſſeſſionem, how to be executed, 287 
— Good without Return, 244 


Of Habere fact Poſſeſſonm, 287 
Habere fac Poſſelſh -_ WE... x 


The TABLE. 
Habend. à die datus expounded, Page 94 


Habere fac Poſſeſſionem good without 1 


Herbagium doth not - knhihe all the Profits of 
the Soil, 126 
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1. A General Abridgment of the Com- 
mon Law, Alphabetically digeſted 
under proper Titles, with Notes and Reſe- 
rences to the whole. By Knightly D' Anveri, 
of the Inner Temple, Eſq Dedicated to the 
Lord Chief Juſtice Holt; with the Allowance 
of the Lord Keeper, and the reſt of the 

Judges. In 2 Vol. 7 15 
2. The Reports of Sir Bartholomew Show- 
er Knight, of Caſes adjudged in the Court of 
King's Bench, in the Reign of his late Ma- 
eſty King William III. | 
3. Coke's Reports, with Reference to all 
the ancient and modern Books of the Law : 
n Eleven Parts. | 
4. Coke on Lies leton, the Tenth Edition: 
To which is added, his Compleat Copy- 
A holder, 


(2:2: 
holder, wich References alſo to the modern 
Books of the Law. In Three Parts. 

5. Caſes argued and decreed in the High 
Court of Chancery: In 3 Parts. The 2d Edit. 
carefully corrected from the many groſs Er- 
rors of the former Edition; to which are ad- 
ded, References to the ancient and modern 
Books of the Law. 

6. The Reports of Sir Thomas Raymond, 
late one of the Judges of the King's-Bench 
and Common-Pleas. | 

7. A Law Dictionary; or, Ap Interpre- 
ter of Words and Terms uſed either in the 
Common or Statute Laws of this Realm, and 
in Tenures and Jocular Cuſtoms. 

8. Modern Caſes argued and adjudged in 
the Court of Queen's: Bench at Weſtminſter, 
in the Second and Third Years of Q. Am, 

9. Sir Orlando Bridgman's Conveyances ; 
being Select Precedents of Deeds and In. 
ſtruments concerning the moſt conliderabl: 
_ Eſtates in England. Drawn and approvedby 
that Honourable Perſon in the Time of his 
Practice. The Fourth Edition, with large Ad. 
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ons.” 7 
10. Sir Edward Lutuycbe's Entries; con- 
taining alſo a Report of the Reſolutions of the 
Court of divers Exceptions taken to Plead. 
ings, and upon other Matters in Law, ariſing ; 
for the moſt part in the Court of Common- Wand 
Pleas, from the Thirty fourth of K. Ch. Il. Ch, 
to the Second Year of her preſent Majelly Emer 
Queen Anne. In Two Vol. Approved of by I ned 
the Lord Keeper and all the Judges. a T 
11. Dalton's Country Juſtice ; containing] Lay 
the Practice of the Juſtices of Peace; as well had 
in their Seſſions as out; with three” Tum 
> | an 
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and proper References to ſuch Acts of Parlia. 
ment as concern the Office of a Juſtice of 
Peace; brought down to this Time. = 

12. Reports of divers Caſes in Pleas of _ 
- MW the Crown; adjudged and determin'd in the 
- WM Reign of the late King Charles II. with Di- 
1 MW rections ſor Juſtices of the Peace and others. 
Collected by Sir John Keyling, Knight, late 
Lord Chief Juſtice of the Court of King's. 
Bench, from his Original Manuſcript. To 
which is added, the Reports of Three mo- 
dern Caſes, viz. Armſtrong and Liſle ; the 
e King and Plumer ; the Queen and Maugridge : 
d WM With the Allowance of the Judges. 

13. The Pleadings, Arguments, and other 
in Proceedings in the Court of King's Bench up- 
„ on the Quo Warranto, touching the Charter of 
. the City of London; with the Judgment 

Jentred thereupon. The whole Pleadings faith- 
fully taken from the Record. | | 

14. Reports in the Court of King's-Bench, 
ſom the Twelfth to the Thirtieth Year of 
King Charles II. Taken by Foſeph Keble, of. 
Grey's.Im, Eſq; In Three Vol. 

15. Puffendorff of the Law of Nature and 
Nations; in Eight Books. Tranſlated into 
Engliſh by ſeveral Hands. The Second Edi- 
tion, cortected and improved, with Notes. 

16. The Statutes at large, in Paragraphs 
and Sections or Numbers, from Magna 
Il. Ncbarta, to the End of the Seſſion of Patlia- 
lly ment, April the 15th, 1708. Carefully exami- 
by ned by the Rolls of Parliament, with above 

a Thouſand References to other Books of the 
ing Law. In 3 Vol. The Acts ſince may be 
vel had ſingly. | 
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LAW in Oftavo and Twelves. 
1. E Jure Haritimo & Navali; or, 2 
Treatiſe of Affairs Maritime and 
of Commerce, in 3 Books. The Sixth Edi. 
tion, with large Additions. 
2. The Practick Part of the Law ; ſhey. 
ing the Office of an Attorney, and a Guide 
for a Solicitor in all the Courts of Weftmin- 
ſter. The Fourth Edition, with large Additions, 
3. Inſtructor Clericalis, in five Parts. The 
Firſt, conſiſts in directing young Clerks in the 
Abbreviation of Words, in filling up and ſuing 
out Writs of the firſt Proceſs, in making up 
Iſſues, & c. The Second, of choice and uſe- 
ful Precedents for Declarations. The Three 
laſt, of choice and uſeful Precedents for 
Pleadings by Rule and Precedent, as well in 
the King's- Bench as Common-Pleas, with 
Variety of Notes, Arguments, and other Ob. 
ſervations relating to the ſame. By R. G. 1 
Clerk of the Court of Common-Pleas. 
4. The Modern Conveyancer, or Convey- 
ancing improved ; being a choice Collection 
of Precedents on moſt Occaſions, drawn at- 
ter the manner of Conveyancing now in 
Ule by the greateſt Hands of the Ape, in 
3 Vol. The Third Edition, with large Ad- 
ditions. 9 | 
F. The Compleat Sheriff; to which is ad- 
ee of a Coroner. The Second 
dition. | 
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6. The new Retorna Brevium, collected 
from the many printed Law-Books extant, 
concerning the Return of Writs in the Courts 
of Chancery, Exchequer, Queen's-Bench, 
c. Alphabetically digeſted in their proper 
Order. To which are added and intermix'd, 
many ſpecial modern Returns, not heretofore 
made publick : With many ſpecial Notes 
and Obſervations through the whole. Ne- 
ceſſary for all Sheriffs and Under-Sheriffs, 
Clerks, Attorneys, Solicitors, Mayors, Bai- 
liffs of Liberties, Coroners, & c. As alſo for 
the Officers of the Counties Palatine of 
Cheſter, Lancaſter and Durbam : With a com- 


| pleat Alphabetical Table reſpecting the ſaid 


ſeveral Courts in their Order. By R.G, Clerk 
of the Court of Common-Pleas. 

7. The Clergyman's Law, or compleat In- 
cumbent; collected from the Common and 
Statute Laws relating to the Church and 
Clergy of England, By M. Matſon, Dr. of Laws. 
The 2d Edition, with Additions ; in 2 Vol. 

8. Crown Law; or the Common and 
Statute Law of England, concerning Trials in 
High Treaſon, Miſpriſion of Treaſon, and 
in all other Crimes andOffences relating to the 
Crown : Alphabetically digeſted under pro- 
per Heads, and broughe down to the Year 
1710, with an exact Table. By V. J. Bar- 
riſter at Law. 9 5 | 

9. The Rules and Orders of the Courts of 
Queen's. Bench and Common-Pleas at W-/#- 
Minſter, to the Year 1711, examin'd by the 
Original Rules and Orders; with an Alpha- 


betical Table to the whole. A 


10. Rules and Orders in the High Court 
of Chancery, and the Court of Exchequer. 


| The 2d Edition A 3 11. Eva 
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11; Lex Cuſtumaria, or a Treatiſe of Copy. 
hold Eſtates. The Second Edition, with Ad. 
ditions. e 25% Es 

12, The Law of Laſt Wills and Teſta 
ments, containing Rules for the Conſtruction 
of Laft Wills, | 1 

13. A Treatiſe concerning Treſpaſſes Vi & 
Armis, wherein the Nature of Treſpaſſes are 
clearly explicated, and the Gifts of the Action 
TR. 

14. Modus Intrandi Placita Generalia, or the 
Entring Clerks Introduction; in 2 Parts, 
15. A compendious and accurate Treatiſe 
of Fines upon Writs of Covenant and Reco- 
veries, upon Writs of Entry in the Poſt, 

The Fourth Edition corrected, and much en- 
larged. pf 

16, Tryals per Pais, or the Laws of Eng- 
land, concerning Juries and Jury-Men ; to 
which is now added, Tryals per Pau in Capital 
| Matters. The Fourth Edition. 

17. The Law againſt Bankrupts ; or, 2 
Treatiſe wherein the Statutes againſt Bank: 
rupts are explained, by feveral Caſes, Reo. 
lutions, Judgments and Decrees, both at 
Common-Law, and in Chancery; together 
with the Learning of Declarations and Plead. 
ings relating thereunto. To which are like. 
wiſe added, Forms and Directions for Com. 
miſſioners, wich Precedents, &. The Third 
Edition, with ſeveral large Additions of New 
Caſes, and all the Acts relating to Bankrupts, 
to this Time. By Tho. Goodinge, Serjeant at Lav. 

18, Officium Clerici Pacis, A Book of In. 
dictments, Informations, Appeals and Inqui 
ſitions. The Second Edition, with large Ad 
_ ditions of modern Indictments, __ 
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Caſes relating to the Clerks of Aſſize, and 
Clerk of the Peace. ENS by 
19. The Practice of the Spiritual or Ec- 
cleſiaſtical Courts. To which is added, a 
brief Diſcourſe of the Structure and Manner 
of forming the Libel or Declaration. The 
Third Edition corrected, with many large 
Additions. By Henry Conſett. a | 
20. The Law of Ejectments. The Second 
Edition, with Additions of late Rules of Pra- 
ctice, and adjudg'd Caſes. | 
21. Scroggs of Court-Leets and Court. 
Barons. The Third Edition, with very large 
Additions. „„ | 
22. The Hiſtory and Analyſis of the Com- 
mon- Law of England. Written by a Learn. 
ed Hand. 2 Vols. „„ 
23. A ſhort Treatiſe of Sheriffs Accounts; 


written by the Honourable Sir Matthew Hale, 


Knight, ſome time Lord Chief Juſtice of his 
Majeſty's Court of King's: Bench. To which 
is added, a Tryal of Witches before the ſaid 
Sir Matihew Hale. 8vo. Price 2 5. 

24. The Impartial Lawyer: Setting forth 
ſuch eſpecial adjudg'd Caſes, as immediately 
concern Perſons that are exercis'd in the Laws 
of England; wherein is demonſtrated, what 
Remedy the Lawyers may have againſt ſuch 
as would deſame them in their Practice; as 
alſo, -luch Relief as others may have againſt 
them for their unjuſt or irregular Proceedings, 
with References to all forts of Precedents and 
Pleadings relating to the ſeveral Matters 
therein treated, | 

25. MWingat and Waſhington's Abridgment of 
all the Statutes in Force and Uſe, irom A.1gna 
Charta to the Year 1708. | 

| - — 4 26, Styles's 


„ 
26. Styles s Practical Regiſter. The Fourth 
Edition, with large Additions. b 
27. Enchiridion Clericale; or a Manual of 
proper and uſeful Engliſh Precedents for young 
Clerks, relating to Bills, Bonds, Conditions, 


Releaſes, Cc. The Second Edition. 


28. Laws concerning Trade and Tradel. 
men. In Two Parts. The Firſt, treats of 


the Doctrine of By-Laws,' made by Corpo- 


rations and Companies concerning Trade, Cc. 
wherein are collected, from the Books of Re. 
ports, all the Caſes which have been adjudged 


relating to this Subject. The Second Part, 


is a Collection of the Statute-Law that con- 
cerns Merchants, Tradeſmen, and Artificers. 
Alphabetically diſpoſed under proper Heads. 

29. Legal Proviſions for the Poor ; or a 
Treatiſe of the Common and Statute Daws 


concerning the Poor, either as to Relief, Set- 


tlement or Puniſhment. Being a Methodical 
Guide for Juſtices of the Peace, Charch-war- 
dens, and Overſeers. Wherein are explain d, all 
the Statutes relating to that Subject; with the 
ancient and modern Law-Caſes and Reſolu- 
tions of the Judges; and alſo many Prece- 
dents proper for ſuch a Treatiſe, By S. C. of the 


Inner. Temple, Eſq; The Second Edition, with 


conſiderable Alterations, and large Additions. 
30. Tenant's Law; or the Law of Land- 
lords, Tenants and Farmers: Shewing the ſe- 
veral Kinds of Tenures and Tenants; of Lea- 
ſes, Covenants, Reſervations and Aſſignments. 
The Doctrine concerning Common of Cat: 
tle, Cc. between Landlord and Tenant. Ol 
Diſtreſſes for Rent, Reſcouſes and Replevins, 


wich all the Acts relating to Landlords and 


Tenants, and uſeful Obſervations and Caſes 
. ; „ adjudged 
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aged thereupon. Of Bargaining, Buy- 
„ Yelling: Alſo concerning Crops of 
Corn, Cc. Of Waſte, Nuſances committed, 
and of the new building of Houſes within the 


| Bills of Mortality ; being uſeful for all Land- 


lords, Tenants, Farmers, Agents and Solici- 
tors; With an exact Table to the whole. The 


b 6th Edition, with large Additions: 
a 31. An Abridgment of the Firſt Part of my 


Lord Coke's Inſtitutes; with ſome Additions, 


- explaining many of the difficult Caſes, and 
d hewing in what Points the Law has been al- 
t, tered by late Reſolutions and Acts of Parlia- 
„ments; in large 1210 Price 4 -. 

$ 32. A Compendium of the Laws and Go. 


vernment .of England, Scotland, and Ireland, 


a {ith the Territories thereunto belonging. 

vs 33. The Juſtice of Peace his Companion; 
t- Wor a Summary of all the Acts of Parliament to 
al June 12. 1712. whereby one, two, or more 


r- Juſtices of the Peace are authorized to act, not 
all Nonly in, but our of the Seſſions of the Peace: 


he Wich an exact Alphabetical Table. By Samuel 
u- Blackerby, of Gray i. Inn, Eſq; The Second Edi- 
e. ion correctec. 


Miſcellaneous BOOKS in Folio. 


1. & General Hiſtory of England, from the 
earlieſt Account of Time, to the 
Death of King William; in 3 Vol. in large 
Folio, with the Effigies of all the Rings and 
| ag curiouſly graven on large Copper 
"lates. | 

2. The Gentleman's Recreations, in Three 
Parts; the Firſt, contains a ſhort and eaſie In- 
troduction 
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troduction to all the Liberal Arts and Sci. 
ences, &c. The Second treats of Horſe. i © 
manſhip, Hawking, Hunting, Fowling, 

Fiſhing, Agriculture, c. Done from the 
maſt authentick Authors, with great Enlarge. ſhe 
ments. The Third, is a compleat Body of all 

our Foreſt, Chace, and Game Laws, as they 
are at this Time. Illuſtrated with near an 
Hundred large Copper Cuts. The 2d Edi. 
tion corrected, with near Half of Additions, 

3. Lexicon Technicum; or, An vuniver(al M 
Engliſh Dictionary of Arts and Sciences, er 
plaining not only the Terms of Art, but the 
Arts themſelves. In 2 Vol. By J. Harris, D. D. 
4. A Parallel of the ancient Architecture 
wich the modern, in a Collection of Ten 
principal Authors who have written upon the Npuffe 
Five Orders. The Second Edition, with large 
| Additions : By J. Evelyn Eſq; Fellow of the Mind 
Royal Society. 2 wich 

5. A Geographical Dictionary; repreſent. 
ing the preſent and ancient Names and State 
of all the Countries, Kingdoms, Province, 
remarkable Cities, Univerſities, Ports, Towns, 
Mountains, Seas, Streights, Fountains and 
Rivers of the whole World; their Di 
ſtances, Longitudes and Latitudes. Begꝑun by 
Edmund Bobun Eſq; The Fourth Edition 
Nie 12. | 
s. The Natural Hiſtory of Oxfordſhire, be 
ing an Eſſay towards the Natural Hiſtory d 
England. By Robert Plott, L. L. D. late Keep 
er of the Aſhmolean Muſæum, and Profeſſor d 
Chymiſtry in the Univerſity of Oxford. 

7. Ductor Dubitantium: Or the Rule 0 
Conſcience in all her general Meaſur 
ſerving as a great Inſtrument for the D: 

| tel 
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termination of Caſes of Conſcience : The 
Fourth Edition. By Feremy Taylor, Chap- 
lain in Ordinary to K. Charles I. and late hi. 
ſhop of Down and Connor. 
9. A Commentary on the Book of Com- 
mon Prayer, by . Nichols, D. D. The 86. 


cond Edition, with Additions. 


nc. oo. 4 TT” | a>. i. — — * 


| Quarto's, Oftavo's ard Twelves, 


HE Hiſtory of the Old and New 
Teſtament, extracted out of ſacred 
Scripture and Writings of the Fathers: To 
which are added, The Lives, Travels and 


Woufferings of the Apoſtles ; with a large and 
Wexatt Hiſtorical Chronology of all the Affairs 


nd Actions related in the Bible: Illuſtrated 
with 234 Sculptures, and 3 Maps: Tran- 


'Wated from the Sieur de Ropamount. Supervis'd 


ind recommended by Dr. Horneck, and others. 
he Fourth Edition. 

2. A Compleat or General Hiſtory of 
Drugs, Simple and Compounded ; divided 


Foto Three Claſſes, Vegetable, Animal and 


ineral; with their Uſe in Phyſick, Chy- 
iſtry, Pharmacy, and ſeveral Arts. Illuſtra- 
ed with above Four hundred Copper Cuts, 


Foriouſly drawn from the Liſe; with an Expla- 


ation of their different Names, the Countries 


om whence they come, the Way to know 


he True from the Falſe, their Properties, &c. 


Work of very great Uſe and Curioſity ; 
he Cuts being the fineſt yet extant. Written 


: dy Monſieur Pomet, Druggiſt to the French 


ng and publiſh'd by Monſieur Fagon, 
Coun- 
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Counſellor of State and chief Phyſician to the 
preſence King of France: With this Remark, 
That all the Drugs from which theſe Fi. 
gures were drawn, were publickly ſhewn, 


and their Uſes, &c. demonſtrated in the Roy. 
al Garden of Pars the laſt Year. 2 Vol. 4, 


3- The Roman Hiſtory compleat, in 5 Vol, 


The Two firſt Vol. done by Mr. Eechard 


and the 3 laſt by a good Hand. The 3d Edit, 
4. Cbarron of Wiſdom, in 2 Vol. Tranſl: 
ted intd Engliſh by Dr. Stanhope. The Se. 
cond Edition corrected. g 

5. Rapin's Critical Works, in 2 Vol. Tran. 


| ſlated into Engliſh by ſeveral Hands. 


6. A Practical Diſcourſe concerning Deat}, 
The 15th Edition. N 
7. A Practical Diſcourſe concerning a fu. 


tyre Judgment. The 7th Edition. 


8. A Diſcourſe concerning the Divine Pro- 
vidence. The 4th Edition. 


9. A Diſcourſe concerning the Happi. 
neſs of good Men, and the Puniſhment of the 


Wicked in the next World ; containing the 
Proofs of the Immortality of the Soul, and 
Immortal Life. The Second Edition. 

10. Sermons upon ſeveral Occaſions, 2 Vol. 
The Second Edition. Theſe Five by M. Sher- 


| lock, D. D. late Dean of St. Pauls. 


Ir. The Nature of Uncleanneſs con. 


ſider d; wherein is diſcours d the Cauſes 


and Conſequences of this Sin, and the Duties 


of ſuch as are under the Guilt of it: To 


which is added, A Diſcourſe concerning the 
Nature of Chaſtity, and the Means of ob- 
taining it. By 7 H. Oftervald, Miniſter ol 


the Church of Neufebarel, | 


1 | | f | 12. The 


- (nga? 

12. The Conſiderations of Drexiliu on 
Eternity. Made 'Ergliſh from the Latin, by 
S. Dunſter, A. M. l * Bk. 

13. The Satyrs and Epiſtles of Horace, done 
into Engliſh, with Notes. The Second Edi- 


tion corrected: To which is now added, his 


Art of Poetry. By S. Dunſter, A. M. Chap- 


Jain to his Grace Charles Duke of Shrewsbury.. 
14. The Indictment, Arraignment, Trial, 


and Judgment at large, of 29 Regicides, the 
Murderers of K. Charles To which is now 
added, their Speeches. 

15. Cok's Latin Dictionary. 

16. Cole*s Engliſh Dictionary. 1 

17. The Hiſtory of the World, Eccle- 
ſiaſtical and Civil, from the Creation to this 
preſent Time: With Chronological Remarks. 
By the learned M. Chevreau: In 5 Vol. by 
ſeveral Hands. 5 


18, The Gentleman's Dictionary, in Three 


Parts. 1. The Art of Riding the great Horſe. 
2. The Military Are. 3. The Are of Navi- 
gation, Each Part done Alphabetically, from 
the Sixteenth Edition of the Original French. 
19. Gloſſographia Anglicana Nova; or a Di- 


ctionary, interpreting ſuch hard Words of 


whatever Language as are at preſent us'd 
in the Engliſn Tongue; with their Etymolo- 
gies, Definitions, Cc. VIC 

20. Moral Eſſays on ſome of the moſt 


curious and ſignificant Engliſh, Scotch, and 
foreign Proverbs. By S. Palmer, Presbyter of 


the Church of England. 
21, Eſlays upon ſeveral Subjects in Proſe 
and Verſe, written by the Lady Chudleigh. 
22. Dr. Spratt (late Biſhop of Rocheſter) his 
Sermons on ſeveral Occaſions, The Second 


Eaition, 23. Sor. 
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23. Sorbiere's Voyage to England, contain. 

ing many Things relating to the State of Learn. 

ing, Religion, and other Curioſities of that 

Kingdom, wirh Dr. Spratt's Obſervations 
thereupon. TEE | 

24. Poems on ſeveral Occaſions. By ea 
Mr. Pomfret deceas d, Author of the Choice, cf 

The Third Edition, with Additions. len 
25. Contemplations, Moral and Divine. Sit 
In Iwo Parts. By Sir Matthew Hale, Knight, Ip" 
late Chief Juſtice of the King's. Bench. En 
286. The Life of Guzmen de Alfarache; or 
the Spaniſh Rogue: To which is added, the ce. 
lebrated Tragi-Comedy Celeſtina. In 2 Vol, 
adorn'd with Sculptures. The | 
27. The Solitary or Carthuſian Gardiner, Far 
containing the Method to make and cultivate 
all ſorts of Gardens, alſo the compleac Florilt ; 
Tranſlated from the French, 

28, Titi Livii Patavini Hiſtoriarum Decades 
quæ ſuperſunt; juxta Editionem Gronovianam 
diligenter recenſitæ. Lemmatibus Hiftoricis 
ad paginarum oras ornatæ; atque Indice ref 
rum uberrimo perinde ac utiliſſimo locupleta- 
te. Adjiciuntur Tabulæ Geographice Hiſtori- - 
am Romanam egregie illuſtrantes. Tomi 
duo. 8 vo. | 3 
29. Reſolves, Divine, Moral, and Political; 
with ſeveral new Additions, both in Proſe and 
Verſe, not extant in the former Impreſſions. 
By Owen Feltbam Eſq; In this Twelfth Edi. 
tion, References are made to the Poetical 
Citations, heretofore much wanted; and the 
Language refin d. . 

30. A Theological Theory of a Plurality 
of Worlds: Being a Critical, Philoſophical, 
and Practical Diſcomſe concerning YI 

| an 
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in. Jand Material Worlds. By D. Starmy, M. A. 
n. Recor of East. Hatley in the County of Cam- 
at fridge, and Chaplain to the Right Honouta- 
ns ble the Earl of Zitchfield. 
31. The New Talian Grammar: Or the 
By eaſieſt and beſt Method for attaining that 
e charming Language. Reviſed, corrected, and 
lenlarged in this laſt Edition: By the Author, 
ie, [Signior Veneroni, Italian Secretary, and Inter- 
he, preter to the preſent French King. Done into 
Engliſh, with farther Improvements: By 
or Mr. Uvedale. In 8. Price 3s. 6d. 
ce. 32. Ozanam's Mathematical Recreations, | 
ol. fin $40. Price 6 5. 
33. The Compleat Horſeman, or Perfect 
er, Farrier. In Two Parts. Written in French by 
ate The Sieur de Solleyfell, Querry to the preſent 
iſt {Sing of France, and one of the Royal Aca- 
demy of Paris. Abridg'd from the Folio. 
des Done into Engliſh by Sir William Hope, With 
am the Addition of ſeveral excellent Receipts by 
ics Pur beſt Farriers : And Directions to the Buyers 
re- end Sellers of Horſes. The Third Edition. 
eta · Illuſtrated with ſeveral Copper Plates. Price 55. 
ori- 34. A Paraphraſe and Comment upon the 
omi Epiſtles and Goſpels, appointed to be uſed in 
he Church of England on all Sundays and 
calz Holidays throughout the Year. Deſigned to 
and txcite Devotion, and promote the Knowledge 
ons. Ind Practice of ſincere Piety and Vertue. In 
Edi. M Volumes. By G. Stanhope, D. D. Dean of 
ical Pant erbury, and Chaplain in Ordinaty to het 
the Majeſty. Price 1 /. [ED 
35. Now in the Preſs, A New Voyage to 
ity % With curious Obſervations on ſeveral 
cal, tier Countries; Germany, Switzerland, Savoy, 
ble Pene v, Flanders, Holland, &c, Together with 
and uſeful 
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uſeful Inſtructions for thoſe who ſhall trave 
thither. The Third Edition, enlarg'd b 
the Author, and enrich'd with ſeveral ne 
Figures. In Three Vol. 8vo. Price 18s. 

36. The compleat Surgeon, or the whol 
Art of Surgery explained in a moſt famili; 
Method. In Two Parts. By M. Le Clerc. Th 

Fourth Edition enlarged. 2 Vol. | 

37. A Help to Engliſh Hiſtory : Containing 
the Succeſſion of all the Kings of England 
as alſo of all the Dukes, Marquiſſes, Earls, anc 
Biſhops thereof wich the Deſcriptions of thi 

Places from whence they had their Titles, to 
gether with the Names and Ranks of the 
Viſcounts, Barons and Baronets of England 
By P. Heylin, D. D. and ſince his Death con 
tinued to the Year 1709,. with the Coats of 
Arms of the Nobility Blazon'd. 1 2m. 

38. The Life and Adventures of Lazarills 
de Tormes. Written by himſelf. 12m. 
39. M. Juniani Juſtini ex Trogi Pompeii 
_ Hiſtoriis externis, Libri 44. Diligentiflime re- 
cenſiti & caſtigati & Notis optimorum inter 
pretum illuſtrati: quibus additur Chronolog: 
ad Hiſtoriam accommodata; cum Indice Re 
rum & Verborum præcipue memorabilium. 
450. A Defence of the 39 Articles of tht 
Church of England. Written in Latin b 
F. Ellis, S. T. D. Now done into Engliſh. T. 
which is added, the Lambeth Articles; togethe 
with the Judgment of Biſhop Andrews 
Dr. Overall, and other eminent and learnec 
Men upon them. £ 

41. Select Pſalms and Hymns for the Ul: 
of the Pariſh Church and Chappels belong 
ing to the Pariſh of St. Fames's Weſtminſter. l 
12m. Price bound 15. | 
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